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PREFACE. 



The subjects are dealt with imder the following 
heads: — Quiet Enjoyment generally, and with 
respect to Flats in particular ; Assignments — what 
amount to Covenants or Agreements ; Acts in dero- 
gation of Grant ; Damages ; Title ; Investigation 
of Title ; Damages ; Statutes of Limitation. These 
receive full discussion with reference to the prin- 
ciples involved, as explained by decided cases. 
Quiet Enjoyment and Title have been kept sepa- 
rate and apart, though occasionally they seem to 
overlap. 

Much is said about covenants running with the 
land and the reversion, when expressed in or 
implied under a deed, and written agreements in 
the nature of covenants and implied covenants in a 
parol demise where there is no stipulation in writing. 
The case law upon this part of the subject is not 
easy to follow, though a careful study of it will, it 
is hoped, afford a fairly clear idea of the answer to 
many questions that may arise. 

Digitized by VjOOQIC 



IV PREFACE. 

Attention is drawn to demises and reservations of 
incorporeal hereditaments, and of rights, privileges 
and profits, in respect of which, where there may- 
be no land for a covenant to run with, the covenants 
express or implied, or agreements in the form of 
covenants, are said nevertheless to run with the 
subject-matter of the grant, and the reversion 
expectant on the determination of the grant, and 
generally are put upon the same footing as if the 
interest that passed was land. 

EDGAR A. SWAN. 

30, Bedford Eow, W.O. 
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THE LAW OF 
aUIET ENJOYMENT AND TITLE 

IN BBSPEOT OF 

LANDLORD AND TENANT. 



fiook I. 

CHAPTER I. 

QUIET ENJOYMENT. 

(a) Oenerally. 

A COVENANT or an agreement for quiet enjoyment is an 
assurance against interruption to or interference with the 
tenant's possession and enjoyment of the thing demised by 
the landlord or others for whom he may be responsible. An 
express covenant is by deed, i,e,^ under seal, and usually by 
the lease itself. An agreement is by simple writing. An 
implied covenant arises wherever the relationship of landlord 
and tenant exists and there is no express covenant or written 
agreement. An express covenant or a written agreement 
always excludes the implied covenant. It follows that an 
implied covenant must be read into every deed, where there 
is none express, into every written contract where there is no 
express agreement, and into every verbal letting. 

In demises, as wiU hereafter be seen, there may be excep- 
tions or reservations, the right to quiet enjoyment of which 
will be similar to that of an actual letting. 

8. 1 
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2 LANDLORD AND TENANT. 

In the case of Merrill v. IVame (1812, 4 Taunt. 329), a 
lessor had covenanted that *' the lessee his executors adminis- 
trators and assigns some or one of them paying the rents and 
performing and keeping aU the covenants provisoes and 
agreements in the lease should and might peaceahly and 
quietly occupy and enjoy the premises without the lawful 
let suit or eviction of the lessor or any claiming or to claim 
by from or under him." The plaiatifE, as assignee of the 
lessee, alleged as a breach of the covenant an eviction by title 
paramount to the defendaut the lessor. The Court held that 
the plaintiff could not succeed because the actual evictor was 
not the defendant, or anyone claiming through or under him, 
and that there was no implied covenant by the lessor for 
title. 

The covenant in this case is practically the form usually 
adopted as an express covenant or as an agreement for quiet 
enjoyment. The rights under it are, however, not conditional 
on the payment of rent or performance of the lessee's cove- 
nants or conditions, the words in that connection being mere 
surplusage. {Hayes v. Bickerstaffe^ 1669, Vaugh. 118 ; 
2 Mod. 34.) Moreover the covenant, so expressed, subject 
to the omission indicated, represents in substance the purport 
of an implied covenant. A breach of this must be by some 
disturbance or interference by the lessor or those lawfully 
claiming under him. 

Any a,ct of the lessor himself, or his authorized servants or 
agents, whether lawful or not, or of anyone lawfully claiming 
under him, substantially interfering with the lessee's or 
assignee's possession or use or enjoyment of the property 
demised, is a breach of the covenant or agreement. 

The following are breaches by covenantor or servants or 
agents : — 

Putting up a gate across a lane which the plaintifE 
was entitled to use in order to reach his land {Andrews v. 
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QUIET ENJOYMENT. 3 

Paradise^ 1724, 8 Mod. 318) ; stopping a watercourse or 
destroying all the wood where a house had been let with 
estovers {vide Pomfret v. Ricrofty and notes, Mich. 21 Car. 2, 
1 Wms. Saund. 320) ; assenting to an act which the cove- 
nantor was under no obligation to assent to, as where a lessee, 
who had sub-let without licence as provided by the instrument 
under which he held, was sued by the assignee of the reversion 
under a clause for re-entry and consented to judgment, 
though such assignee could have no claim as the assignment 
was before the sub-letting [Cohen v. TannaVy [1900] 2 Q. B. 
609 ; 48 W. E. 642 ; 83 L. T. 64) ; sending notice to the 
lessee's tenant not to pay rent to the lessee, if the tenant has 
acted upon it, but not otherwise, and even though the lessee 
had broken one of his covenants {Edge v. BoileaUy 1885, 16 
Q. B. D. 117 ; 55 L. J. Q. B. 90 ; 53 L. T. 907) ; building 
on his own adjoining land so as to cause the lessee's chimneys 
to smoke {Tehb v. Cave^ [1900] 1 Oh. 642) ; where a lease 
has been executed by lessor and he refuses to give possession 
{vide Hawkes v. Orton^ 1836, 5 A. & E. 367) ; or generally 
where there is some act of misfeasance, and not merely non- 
feasance, on the part of the lessor substantially interfering 
with the lessee's interest. 

The following are not breaches : — 

Where a tenant of the lessee has had notice from the lessor 
not to pay rent to the lessee, where such tenant has not acted 
upon it ( Witchcot v. Nine^ Brown. & Gold. 81 ; 2 Piatt, 
Leases, 289) ; where the lessor has assented to an act which 
he could not prevent {Hohson v. Middietoriy 1827, 6 B. & C. 
295) ; not granting a lease or giving possession, where there 
was an agreement for a lease, for the remedy is an action for 
breach of covenant for title {Brashier v. Jackson, 1840, 
6 M. & W. 549 ; and vide Walsh v. Lonsdale, 1882, 21 Ch. D. 
549 ; and L<ywther v. Seaver, 1889, 41 Ch. D. 248, &o., as to 
effect of taking possession under agreement or a void lecuse) ; 

1(2) 
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or for acts of omission unaccompanied by negligence of the 
landlord {Anderson v. Oppenheimer, 1880, 5 Q, B. D. 602 ; 49 
L. J. a B. 609) ; or causing lessee's chimneys to smoke by 
building on adjoining land acquired subsequent to lease. {Davis 
V. Totvn Properties Investment Corporation, [1902] 2 Ch. 635 ; 
[1903] C. A. 1 Ch. 797.) 

Any act of those lawfully claiming under the lessor sub- 
stantially interfering with the lessee's or assignee's possession, 
or use or enjoyment of the thing demised, is a breach of the 
covenant or agreement. 

The following are breaches : — 

Where the tenant of a farm demised by defendants, pro- 
perly used certain drains which were improperly constructed 
and which ran through the plaintiff's farm, also demised 
previously by the defendants, thereby causing damage, it 
being held at the same time that improperly using drains 
that were properly constructed was no breach {Sanderson v. 
Mat/or of Berwick-upon-Tweed, 1884, 53 L. J. CI. B. 559 ; 33 
W. E. 67) ; after demising a bed of coal, then so working 
the land above as to cause the mine to be flooded {Shaw v. 
Stenton, 1858, 2 H. & M. 888 ; 27 L. J. Ex. 253) ; a person 
claiming under a settlement of the lessor prior to date to the 
lease {Evans v. Vaughan, 1825, 4 B. & C. 261) ; a person 
claiming under a prior lease {Ludwell v. Newman, 1795, 
T. E. 458; Rolph v. Crouch, 1867, 3 Ex. 44) or acting 
under a prior lease {Sanderson v. Mai/or of JBencick-upon- 
Tweed, supra) ; a person claiming under a mortgage prior in 
date to the lease {Carpenter v. Parker, 1857, 2 C. B. N S. 
206 ; 27 L. J. C. P. 78) ; a person claiming under an 
appointment made by the lessor prior to the lease, although 
the lessor had granted only ^' as fax as in his power lay or he 
lawfully might or could " {Calvert v. Sebright, 1852, 15 Beav. 
156) ; a person claiming under uses declared in favour of A. 
prior to the lease. {Surd v. Fletchet\ 1778, 1 Doug. 43.) 
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The following are not brea,olies : — 

Where A. purchases land of B. to have and to hold to A. 
for life, the remainder to C, the son of A., in tail, and after 
doth make a lease of the land to D. for years, and doth cove- 
nant for quiet enjoyment " without the let of the lessor his 
heirs or assigns or any other person by or through his or their 
means title or procurement," and then dieth, and C. doth oust 
the lessee (Shep. Touch. 171) ; Where a tenant in tail under 
the gift of another person doth make a lease with such a 
covenant, and his issue doth disturb the lessee, as the issue 
claim per formam doni and not as heirs of the covenantor in 
the sense of claiming under him {ibid,) ; where a covenant is 
for quiet enjoying agcdnst all persons but the king and those 
claiming under him, and the patentee of the king disturb {iUd. 
172) ; a nuisance committed on adjoioing property held by 
the lessor, imless it is an a,ct of the lessor himself his servants 
or agents, or that of someone lawfully claiming under him to 
commit such nuisance [Jenkins v. Jackson^ 1888, 40 Ch. D. 
71 ; 58 L. J. Ch. 124 ; 60 L. T. 105) ; letting adjoining land 
on a building lease, where premises were put up close to and 
much above and so as to darken windows of rooms let to the 
plaintifE, who however knew that buildings would be put up 
and, in view of that, took at a reduced rent (Bobson v. The 
Palace Chambers Westminster Co,^ Ltd.^ 1897, 14 T. L. R. 
56) ; where a lessee has a mere interesse termini ( Wallis v. 
Hands, [1893] 1 Ch. 75) ; where a lessee knew that he was 
taking a piece of building ground, and that the adjoining 
ground was to be used for building, as it ultimately was, so 
as to darken his garden {Potts v. Smith, 1868, 6 L. E. Eq. 
311) ; if there is only an interference with user which is not 
ordinary of premises, as where a landlord let the ground floor 
of a building for a paper warehouse, and afterwards used the 
cellar for a manufacture which required heat and dry air, 
thereby raising the temperature of the tenant's room, and 
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making it unfit for storage of a particular kind of paper but 
not unfit for a paper warehouse, the landlord being unaware 
at the time of letting that exceptionally delicate paper would 
be stored {Robinson v. Eilvert, 1889, 41 Oh. D. 88 ; 61 L. T. 
60 ; 37 W. E. 545) ; by the premises being destroyed by 
accidental fire {Brown v. Quiltery 1828, Amb. 619) ; where 
there is an eviction by title paramount {Merrill v. Frame^ 
supra) ; where there is a distress for land tax due by the lessor 
before the demise, though from Denman, C. J., saying, " here 
the claim was 'against' the lessor not by him or others 
claiming * by from or under him,' '' it would appear that the 
same principle applies to a tax due after the demise {Stanley 
V. Sayesy 1842, 3 Q. B. 105) ; or on the principle laid down 
in Merrill v. Frame^ supra^ an eviction or disturbance which 
is not by the lessor or by anybody claiming by, through or 
under him (see Spencer* v. Marriott and Kelly v. Rogers^ infra) ; 
or a decree in equity which subjected land to a general right 
of common, but which was not followed by any entry or 
actual disturbance {Howard v. Maitland, 1883, 11 Q. B. D. 
695) ; or where a person whose interest is interfered with claims 
for something done before he was entitled. {SpoorY. Oreen^infra.) 
In Spencer v. Marriott (1823, 1 B. & C. 457) defendant 
had sub-let to plaintiflfs certain premises of which she had a 
lease, and in the sub-lease covenanted that plaintiffs should 
and might hold the premises demised during the term granted, 
without any lawful let, suit, trouble, molestation, eviction, 
interruption, claim or demand whatsoever by or from the 
lessor her executors administrators or assigns, or any person 
or persons whomsoever claiming or to claim by, from, under 
or in trust for her, them, or any of them, or by or through 
her or their acts, means, right, title, forfeiture, privity or pro- 
curement. In the lease imder which the defendant held there 
was a dause of re-entry in case the premises were used for 
any business or trade. Plaintiff, in ignorance of this, let to 
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Bome auctioneers. Thereupon, the superior landlords ejected 
him. Held no breach of the covenant for quiet enjoyment 
given by defendant to plaintiff, though the Court thought 
that if she had been guilty of any improper concealment, 
another form of action might have lain for damages. 
This would probably have been for fraudulent misrepresenta- 
tion. 

The covenant in this case is, though verbose, in close keeping 
with that of Merrill v. Frame {mpra)^ which may be said to 
be a fair guide of the terms in all circumstances of an implied 
covenant for quiet enjoyment, or an express covenant or agree- 
ment that does not go beyond the scope of an implied cove- 
nant. There, eviction by one having title paramount was held 
to be no breach, and here, eviction was by one having in a 
sense title paramount by virtue of a breach not of the plain- 
tiff but of someone claiming under him. The ordinary cove- 
nant or agreement, or the implied covenant is, therefore, 
neither a covenant for titie nor a covenant that there are no 
restrictive covenants. 

In Kelly v. Rogers (1892, C. A., 1 Q. B. 910; 61 L. J. 
Q. B. 604), it appears that two houses had been demised in 
1857 to the defendant's father for ninety-nine years, the 
lease containing a covenant by the lessee to repair, and a 
condition for re-entry for non-payment of rent or breach of 
any covenant. In 1863 the defendant's father granted an 
underlease of one of the houses to one Daymont. The 
underlease contained a covenant by the lessor for himself, 
his heirs executors administrators and assigns, with the 
lessee, his executors administrators and assigns, that he and 
they paying the rent and observing and performing the 
covenants and conditions, should and might peaceably possess 
and enjoy the premises " without any interruption from or 
by him the lessor, his executors administrators or assigns, or 
any person or persons whomsoever lawfully olaiming by 
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through or under him." The plaintiff as assignee of the 
underlease sued the defendant as assignee at law of the lease 
for an alleged breach of covenant, which was that the 
defendant having failed to pay the rent reserved by the 
original lease, and to keep the other house in repair, the 
owner of the reversion upon the original lease sued for and 
recovered possession of the premises included therein upon 
the condition of re-entry. A verdict was given for the 
plaintiff for 500/., but this was reversed on appeal, and the 
decision has never been overruled. Esher, M. E., said that 
the words were nearly identical with those in Stanley v. 
Hayes (supra). Fry, L. J., referred to Harrison v. Muncaster 
{infra) ^ where the Court had to decide a somewhat similar 
covenant and where Bowen, L. J., said: " I think that any 
interruption under such a covenant is not caused by the 
lessor, or by those claiming under him, unless it is either a 
direct act of interruption, or unless it is some act of which it 
either was foreseen, or ought by reasonable care to have been 
foreseen, that the consequence in the particular case would be 
an interruption." Part of this opinion points to that class 
of cajse where a lessor grants with powers the exercise of 
which he knows, or ought to know, will cause disturbance to 
one of his tenants; quite a different thing from granting 
with restrictions or with penalties for not observing covenants 
whether restrictive or otherwise. 

In Jeffryes v. Evans (1865, 19 0. B. N. 8. 246), it appears 
that A. in 1857 had demised to B. a farm of about 264 acres, 
of which 40 acres were timber and underwood, with furze 
covers in various other parts. The lease reserved to the 
lessor and those having his authority, all timber and other 
trees, mines, minerals and quarries on the farm, and also 
" the exclusive right of shooting, fishing, and sporting on the 
farm." In 1860 A, demised Upton Castle and about 60 
acres of land adjoining it to C, and also the exclusive right 
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of shootrng, sporting over, and taking the game, rabbits, and 
wild fowl upon the premises, and also upon the entire manor 
of Upton, including the 264 acres in the lease to B. B. 
found the rabbits on his land too numerous, and by means of 
ferrets and guns destroyed a large number. He also cut all 
the underwood on his farm, and grubbed up and destroyed 
the furze covers, and thereby materially injured C/s right 
of sporting. It was held that, inasmuch as these acts by B. 
were not warranted by the terms of his demise, they did not 
constitute a breach of A.'s covenant for quiet enjoyment in 
the lease of I860 to C. 

In Newton v. Wilmot (1841, 8 M. & W. 711), defendant 
had demised to plaintiff for twenty-one years a mansion 
house and land, with sole right of shooting on all other the 
lands, plantations, and coverts of the defendant, subject to 
the liberty of each tenant on his own farm to kill rabbits with 
ferrets only. Defendant covenanted for quiet enjoyment, and 
that if at any time during the term any of the tenants of the 
defendant of any such lands, plantations, coverts, &c. should 
obstruct the plaintiff in the enjoyment of the said licence, 
or should destroy the game, rabbits, &c., then the defendant 
would, upon requisition of the plaintiff, give notice to quit to 
such tenants, and enforce the notice by such legal measures 
as should be necessary. The breach alleged was that, after 
the demise to the plaintiff, the defendant demised to T. B. 
for twelve years 100 acres of the plantations on which the 
exclusive right of killing rabbits had been granted to the 
plaiQtiff, without any clause in the demise to prevent the 
said T. E. from obstructing the plaintiff in the enjoyment of 
the said licence or from destroying rabbits, and without 
reserving to the defendant the power of giving T. E. notice 
to quit, or of enforcing such notice by such legal measures as 
should be necessary, the said plantations not being at the 
time of the demise to the plaintiff parcel of any farm ; and 
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that the said T. E. did afterwards kill and destroy divers 
rabbits. It was held that the demise to T. E. did not of 
itself constitute a breach of covenant for quiet enjojonent. 

No request had been given by plaintiff to defendant to 
give notice to T. E. 

In Gearm v. Baker (1874, 10 Ch. 355 ; 44 L. J. Ch. 334 ; 
33 L. T. 86; 23 W. E. 543), it was held that, under an 
ordinary grant of the exclusive right of shooting over an 
estate, the tenant has no right to prevent the landlord from 
cutting down trees in the proper course of management of 
the estate, even though the cutting will be prejudicial to the 
shooting, and therefore such cutting down is not a breach of 
' covenant for quiet enjoyment. 

PrimA fade the covenant will extend only to acts done 
or omitted after the granting of the lease. {Anderson v. 
Oppenheimer, 5 Q. B. D. 602 ; 49 L. J. Q. B. 609 ; Spoor 
V. Qreen, 1874, L. E. 9 Ex. 99 ; 43 L. J. Ex. 577.) 

The acts of the lessor or his authorized agents or servants, 
must be done in the assertion of a right as distinguished 
from a mere trespass. {Cross v. Young^ 1684, 2 Show. 425 ; 
Lloyd V. Tomkies, 1787, 1 T. E. 671.) To enter for the 
purpose of sporting is no breach. {Seddon v. Senate^ 1810, 
13 East, 72.) Otherwise it extends to acts whether lawful 
or wrongful. {Cave v. Brookeshy^ 11 Car. 1, W. Jones, 360 ; 
Lhyd V. Tomkies^ supra ; Andrews v. Paradise^ supra.) 

Cave V. Brookesby may be cited in full, if only to show the 
remarkable jumble of languages that the lawyers affected in 
those days : — 

" Brookesby lesse terres al Cave pur ans, et il covenant 
que ils fueront free de loyal incumbrances, et que ils 
fueront del' value de 200/. et continuera de tiel value 
al Lessee durant le terme et Lessor enter sur Lessee et 
luy ouste et Lessee port action de covenant, et adjudge 
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que il gist, oar quant Lessor enter ils ne poient oontinue 
del' tiel value, pur oeo, que Lessor ad le profits, mes si 
estranger sans title enter il ad estre auterment." 

As regards other persons than the lessor, his servants or 
agents, implied covenants are always, and express covenants 
or agreements generally, confined to lawful, and do not 
extend to wrongful evictions ; for the law will never adjudge 
that a lessor covenants against the wrongful acts of strangers, 
unless his covenant is express and free from doubt for that 
purpose. {Hayes v. Bickerstaffe^ 1669, Vaugh. 118 ; Nash 
V. Palmer, 1816, 5 M. & S. 379 ; Dudley v. Folliott, 1793, 
3 T. E. 584 ; Wotton v. Eele, 1669, 2 Wms. Saund. 178 b ; 
Jeffryes v. EvanSy supra ; Sanderson v. Mayor of Berwick-upon" 
Ttoeed, supra.) Nor will a trespass committed by the plain- 
tiff for the purpose of protecting himself from the conse- 
quences of the premises being used contrary to an Act of 
Parliament passed since the demise. Vide Newhy v. Sharpe 
(1878, 8 Ch. D. 39 ; 47 L. J. Ch. 617 ; 38 L. T. 583; 26 
W. E. 685). There defendant had let a basement to 
plaintiff, " with full and imdisturbed right and liberty to 
store cartridges therein," and covenanted to keep the pre- 
mises in proper repair and condition for that purpose, and 
covenanted also for quiet enjoyment, and on the passing of 
the Explosives Act, 1875, making it illegal to store cart- 
ridges and gunpowder in the same building, defendant 
entered and removed plaintiff's cartridges ; it was held to be 
no breach of covenant for quiet enjoyment. But a covenant 
is broken by any disturbance resulting from a person en- 
forcing a rent-charge which the lessor has covenanted against 
and ought therefore to have satisfied {Hancock v. Cajfyn, 
1832, 8 Bing. 358) ; by a widow claiming in respect of her 
dower, where her husband had leased the land, and cove- 
nanted that the lessee, his executors and assigns should 
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qmetly enjoy the premises without the let of the lessor, his 
heirs or assigns, or any other person by or through his pro- 
curement, and his wife entered and disturbed after his death, 
when it was held that the lessee was entitled to claim against 
the husband's estate {Butler v. Ladp Smnnertofiy 1 Oro. Jac, 
referred to in 1 Shep. Touch. 171) ; where two make a lease 
and covenant that the lessee shall enjoy the land, without the 
let of them or any other, and one of them alone doth disturb 
the lessee (Shep. Touch. 171) ; and the liability of the lessor 
upon his covenant may extend to acts of disturbance on the 
part of a superior landlord by the use of apt words, as where 
in an underlease the tenant was protected against inter- 
ruption on the part of the landlord or " of any other " by his 
procurement, and in consequence of the under-lessor failing 
to pay his rent to the superior landlord, the latter re-entered, 
it was held the covenant had been broken. {Stevenson v. Powell^ 
1613, 1 Bulst. 182.) 

A covenant or agreement against the acts of particular or 
named individuals extends to all their acts, whether by lawful 
or wrongful title {Nash v. Palmer^ 1816, 5 Mau. & Sel. 374 ; 
17 E. R. 364 ; Fowle v. Welsh, 1822, 1 B. & 0. 29 ; 25 E. E. 
291) ; and a covenant against " aU persons claiming or pre- 
tending to claim " a right in the premises extends to tortious 
afi well as legal interruptions {Chaplain v. Southgate^ 1717, 10 
Mod. 384 ; Perry v. Edwards, 1716, Stra. 400) ; and " against 
all persons whatsoever lawfully claiming the same," or that 
the lessee "shall peaceably and quietly enjoy during the 
term," will extend to all persons who have or acquire a 
rightful title to the property during the continuance of the 
term. {Onions v. Cohen, 1866, 34 L. J. Ch. 33 ; Homll v. 
Richards, 1809, 11 East, 633.) 

The covenant will extend to consequences of acts which 
are necessary or probable in their nature, but not to those 
which could not reasonably have been foreseen by the persons 
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who entered into the covenant, as where the defendants had, 
prior to the demise of a mine to the plaintiff, demised an 
adjoining mine to another company, who in working it 
caused plaintifPs mine to be flooded, but had acted without 
negligence in the manner of working, it was held that the 
defendants were not liable. (Harrison v. Lord Muncaster^ 
[1891] 2 Q. B. 680 ; 61 L. J. Q. B. 102 ; and vide, Sanderson 
V. Mayor of Berunck^upon' Tweed, supra.) 

The breach of a covenant, express or implied, or of an 
agreement, for quiet enjoyment does not discharge the tenant 
from the performance of his covenants and agreements, other 
than where there has been an eviction from the whole or part 
of the premises, and which causes a suspension only of 
payment of rent while the eviction lasts. (Morrison v. 
Chadwick, 1849, 18 L. J. C. P. 189 ; 7 C. B. 283 ; Newton 
V. Allin, 1841, 1 Q. B. 519.) 

Where an express covenant, or an express agreement, does 
not exist, there is always by virtue of a demise, however 
created, an implied covenant for quiet enjoyment. Indeed, 
as will be seen later on, it is not even necessary in written 
documents, whether under seal or not, that apt words of 
demise should be used. 

Whatever words are sufficient to explain the intention of 
the parties will form a letting. (Doe v. Dod, 1833, 5 
B. & Ad. 694 ; Rail v. Sebright, 1646, 1 Mod. 14; Whit- 
lock V. Sorton, 1606, Or. Jac. 91 ; Eight v. Thomas, 1763, 
3 Burs. 1441 ; Richards v. Soley, 1677, 2 Mod. 80.) And in 
every letting, whatever words create an estate will have a 
secondary operation and form a covenant for quiet enjoyment. 
(Per Tindal, C. J., WiUiams v. Burrell, 1845, 1 C. B. 429 ; 
14 L. J. 0. P. 104.) 

Doubts have arisen, not so much as to whether a covenant 
in any particular case is implied, but as to the nature and 
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extent of that covenant, and whether such nature and extent 
depend on the use of apt words of demise and the lease 
being under seal or not, and whether under any oiroumstanoes 
a covenant for title is implied. These observations will 
receive illustration as we proceed, and some cases will also be 
dealt with further to illustrate the principle that an implied 
covenant, or an express covenant or agreement in the terms 
of an implied covenant, only extends to the acts of the lessor 
and those lawfully claiming by, through, or under him. 

In Schwartz v. Locket (1889, 38 W. E. 142 ; 61 L. T. 
719), it was held that the implied covenant for quiet enjoy- 
ment in a tenancy from year to year is limited to the 
duration of the lessor's interest. 

In Adams v. Gihney (1830, 6 Bing. 656), it seems that a 
tenant for life demised the premises in which he was inte- 
rested to the plaintiff for fifteen years, and died before the 
end of the term. The lease was under seal, the word 
"demise" was used to create the term, but there was no 
express covenant for quiet enjoyment. The plaintiff sued 
the executors for breach of the implied covenant. The Court 
held that he could not succeed, because the estate conferred 
upon him came to an end by the death of the lessor, and 
though there was an implied covenant for quiet enjoyment 
raised by the word "demise," it was limited to the interest of 
the lessor. Tindal, C. J., in his judgment, cited Hyde v. 
The Canom of Windsor (Cr. Eliz. 553), one of the old cases, 
to support the principle " that a covenant in law " {i.e. an 
implied covenant) "shall not be extended to make one do 
more than he can, which was to warrant it as long as he 
lived and no longer." 

In Swan v. Strantham and Searh (3 Dyer, 257 a ; Michas. 
8 & 9 Eliz.), similarly where a tenant for life had demised 
for fifteen years, and died before the end of the term, it 
was held that his tenant could not have action against 
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the executors for being ejected by the remainderman or 
reversioner. 

In Iggulden v. May (1804, 9 Ves. 325), it was held that in 
a demise under seal there is an implied covenant for quiet 
enjoyment under the words " grant and demise.'* 

In Bandy v. Carttcright (1853, 8 Ex. 813) it wafl held that, 
in a parol demise the law would imply a covenant for quiet 
enjoyment, but not for title. In this case, however, the 
defendant had stipulated for title, and also expressly against 
the payment of rent-charges, and he was held liable as for 
breach of covenant for quiet enjojrment in respect of a distress 
for a rent-charge which he ought to have paid. The case of 
Hall V. The City of London Brewery Co. {infra) also supports 
the view that the covenant for quiet enjoyment will be 
implied in every parol demise, whether the demise is in 
writing or not, so long as, if in writing, there is no express 
stipulation for quiet enjoyment. 

In the case of Hotoell v. Richards {supra), at page 642, 
Ellenborough, C. J., pronounced his opinion of the difference 
between covenants for title, right to convey, and quiet enjoy- 
ment, in connection with the facts that he had before him. 
He said (p. 420) : " The covenant for title and the covenant 
for right to convey are, indeed, what is somewhat improperly 
called synonymous covenants ; they are, however, connected 
covenants generally of the same import and effect, and 
directed to one and the same object; and the qualifying 
language of the one may therefore, properly enough, be con- 
sidered as virtually transferred and included in the other of 
them. But the covenant for quiet enjoyment is of a 
materially different import, and directed to a distinct object. 
The covenant for title is an assurance to the purchaser that 
the grantor has the very estate in quantity and quality which 
he purports to convey, viz., in this case an indefeasible estate 
in fee simple. The covenant for quiet enjoyment is an 
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assurance against the oonseqnenees of a def eotive title, and of 
any disturbances thereupon." The covenants here were : 
(1) for good title ; (2) for right to grant ; (3) for quiet enjoy- 
ment against releasors and their heirs, and all other person or 
persons whatsoever. The express covenant for quiet enjoy- 
ment therefore went beyond the usual form, and meant that 
those not claiming through the covenantor were included ; 
and there was an express covenant for title and right to 
convey. So the observations of the judge do not help the 
solution of any problem where there is only an implied cove- 
nant for quiet enjoyment, or an express covenant in the form 
of an implied one. 

In Bennett v. Atherton (1872, L. E. 7 Q. B. 316 ; 41 L. J. 
Q. B. 165), where it was decided that an express covenant 
for quiet enjoyment excludes any implied covenant, Willes, J., 
said, " now there can be no doubt that a proceeding in the 
Court of Chancery, or of a Court of common law, interfering 
with the title and possession of the land, does amount to a 
breach of the covenant for quiet enjoyment : as in the case of 
dower, common, rent, or such like. {Calthorpe v. Hey ton, 1798, 
2 Mod. 54 ; Hunt v. Danvers, 1680, T. Eaym. 370.) On the 
other hand, it has long been settled that such a proceeding, 
interfering only with a particular mode of enjoyment of the 
land, or part of it, but not with the title or possession, is not 
a breach {Morgan v. Hunt, 2 W. & M., 2 Vent. 213)," and "the 
covenant for quiet enjoyment, whether with or without a 
restrictive covenant, has, therefore, been regarded as a cove- 
nant to secure title and possession, and not to guarantee to 
the tenant that he may lawfully use the land for any purpose 
not in the restriction." The latter observation so far as it 
refers to securing " title and possession " has given rise to an 
erroneous opinion that the mere fact of a demise under seal 
is sufficient to raise the implication of a covenant for title as 
well as for quiet enjoyment, whereas no words are necessary 
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for the latter, and no words will of themselves be sufficient 
unless express for the former, if the lessee has taken pos- 
session. 

In Hart v. Winckar (1843, 12 M. & W. 69), Parke, B., 
said, at p. 85 : " Considering this ease without reference to 
modem authorities, which are said to be at variance, it is clear 
that from the word * demise ' in a lease under seal the law 
implies a covenant, in a lease not under seal a contract for 
title to the estate merely, that is for quiet enjoyment against 
the lessor and all that come in under him by title, and against 
all others claiming by title paramount during the term, and 
the word * let ' or any equivalent words (Shep. Touch. 272) 
which constitute a lease have no doubt the same effect but 
no more. (Shep. Touch. 165, 167.) There is no authority 
for saying that these words imply a particular state of the 
property at the time of the demise, and there are many which 
clearly show that there is not an implied covenant that the 
property shall continue fit for the purpose for which it was 
let." Plaintiff had sued for rent. The defence was that the 
house was not fit for habitation, so that except in this con- 
nection the opinion expressed by Parke, B., was obiter dictum. 
Moreover, the construction put upon the passage from Shep. 
Touch. 272 is not correct, for the actual words used are : 
"If one make a lease for years by the words * grant' or 
^ demise,' and there is not contained in the lease any express 
covenant for quiet enjoyment of the land ; in this case the 
law doth supply a covenant for the quiet enjoying of it 
against the lessor and all that come under him by title 
during the term. But where there is an express covenant in 
the deed for the quiet enjoying of the land, then the law will 
not make the implied covenant." The learned author went 
on to say, in reference to another subject, that in the case of 
a lease for life reserving rent the law creates a warranty 
against aU men, and this notwithstanding a warranty in the 

s. 2 
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deed, and said that Nokes^ Case was to the same effect. So 
this may still be taken as an exception to the general rule. 

In Pen/old v. Abbott (1862, 32 L. J. Q. B. 67), it seems 
that A. had agreed to let to P. for a year with the option of 
taking on a lease after the expiration of that time. A.'s 
reversioner intervened before the expiration of the year. On 
P. bringing an action for breach of implied covenant for 
quiet enjoyment, it was held that the covenant was limited 
to the duration of A.'s interest, and that P. therefore could 
not recover. Wightman, J., said : " The cases which have 
been decided on the precise point now raised are too strong 
to get over. Such is the case in Bi/eVy 257, determined in 
Michaelmas Term, 8 & 9 Eliz. The lease was by indenture, 
made by tenant for life with the word * demise.' The ouster 
was by the remainderman .... and before the effluxion of 
the term. It was held that the executor could not be charged 
because the covenant in law ends and determines with the 
estate of the lessor." It is significant that the word " demise " 
had then no magic to raise the implication of a covenant for 
title. But it may also be said that the lessor's interest came 
to an end not by any act of his which he could have foreseen. 

In Messent v. Reynolds (1846, 3 C. B. 194 ; 15 L. J. C. P. 
226), it appears that B. had agreed to let to A. for eight and 
a half years, subject to the same conditions as were mentioned 
in the memorandum under which B. held of C. C. was tenant 
to D., who, on C.'s term expiring Christmas, 1844, brought 
ejectment against and turned out A., who then sued B. for 
breach of implied covenant for quiet enjoyment. No question 
was' raised as to any implied warranty of title. Held that 
plaintiff could not succeed. Coltman, J., said that Adams v. 
Gibney shows that the binding form of the word "demise " is 
only co-extensive with the estate out of which the lease is 
created. 

In Burnett v. Lynch (1826, 5 B. & 0. 589), littiedale, J., 
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at p. 609, says : " An action of covenant will lie against the 
lessor upon the word * demise * in the lease ; but that word 
imports a covenant in law on the part of the lessor that he 
has good title, and that the lessee shall quietly enjoy during 
the term." This was obiter dictum, the real question for 
decision being as to whether the lessor could sue the assignee 
for breach of covenant to repair. 

A further complication was introduced into the subject of 
leases under seal by the case of Line v. Stephenson (1838, 
6 Bing. N. C. 183), where Denman, C. J., said: " The word 
* demise ' in a deed under seal does imply a covenant for title, 
but only when there is no express covenant inconsistent with 
such construction." There was a covenant expressed there for 
quiet enjoyment by the lessee without interruption from the 
lessor or any person claiming under him during the forty- 
nine years less ten days for which the lease had been granted, 
whereas the lessor had not the power to grant for such a long 
term. According to Denman, C. J., the restrained effect of the 
covenant for quiet enjoyment restrained also the effect of the 
implied covenant for title. Curiously enough, such covenant 
for quiet enjoyment is exactly the one that would have been 
implied from the mere letting, and which would have had no 
effect on any supposed implied covenant for title. So, upon 
the breach alleged — viz., that the defendant had broken his 
covenant for quiet enjoyment by not having a title for the 
whole term — the Court found in his favour. 

In Mostyn v. West Mostyn Coal Co, (1876, 1 C. P. D. 143 ; 
46 L. J. C. P. 405), the claim was for two quarters' rent, 
and there was an elaborate defence and counterclaim for 
damages. By indenture plaintiff had let for a term certain 
coal mines to defendants, who however did not take posses- 
sion or pay any rent, because they alleged, as was the fact, 
that plaintiff had no title to part of the property, and knew 
it, and the defendants did not know it They set up an 

2(2) 
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implied warranty of title and quiet enjoyment. Estoppel 
could not be urged by the plaintiff because defendants had 
not taken possession. Brett, J., held that the defendants 
were entitled to throw up the lease and claim damages. He 
said that Lyne v. Stephenson was an authority to show that, 
where the word " demise " was used in a deed, then there 
was, if no express covenant, an implied covenant for title 
and for quiet enjoyment, and that Hart v. Windsor was an 
authority for the same implication, where the word " let " or 
any other equivalent expression was used. He therefore 
held that there was such an implied covenant here and a 
breach of it. The word "lef in this instance was used, 
and there was no express covenant for quiet enjoyment or 
for title. Apparently the judgment rested on the inability 
of the lessors to give all they had agreed to give. 

This decision will be again referred to here and under the 
head of "Title," as it will be necessary to distinguish between 
implications where possession is given and where it is not, 
and the incidence of an implied covenant for title in the latter. 

This was followed by Baynes 8f Co, v. Lloyd and Sons (1895, 
2 Q. B. 610, C. A.), where it appears that the defendants, who 
were possessed of a term of years of about eight and a half 
unexpired, let to the plaintiflfs for ten and a half years, the 
word " demise " not being used, and no covenant for quiet 
enjoyment or for title being inserted. At the end of eight 
and a half years the defendants' landlord evicted the plaintiffs. 
It was held that, assuming in the absence of the word 
" demise " either covenant could be implied in the lease, the 
duration of the covenant was limited to the lessor's own estate. 
Lord Eussell had held at the trial that no covenant for title 
could be implied, and, though a covenant for quiet enjoyment 
was, it enured only during the interest of the lessor, to which 
might have been added, and then only against the acts of the 
lessor or of those claiming by from or under him. Kay, L. J., 
who read the written judgment of the Court of Appeal, oon- 
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sisting of Lord Esher, M. E., himself and Smith, L. J., while 
deciding in the way above mentioned, proceeded to review 
the authorities in support of and agcdnst the proposition that 
the word " demise " was unnecessary to raise the implication 
of a covenant for quiet enjoyment or for title. In conclusion 
he expressed the opinion that it must be used for quiet enjoy- 
ment and would not of itself be operative if used for title. 

In Andrews' Case of Orayh Inn (Leon. 104 ; Cr. Eliz. 
214) the report is short but to the point : — " Gawdy and 
Fenner, Justices, were of opinion that upon a lease for years 
by indenture by demisit et adfirmam tradidit that a covenant 
lieth against the lessor if he enter : but if a stranger enter it 
lieth not without express warranty ; for in covenant against 
the lessor upon the words he shall recover the term itself." 

In BuddrScott v. Daniel (1902, 2 K. B. 351), decided in 
the Divisional Court before Alverstone, L. C. J., and Darling 
and Channell, JJ., Baynes v. Lloyd was discussed, but not- 
withstanding the opinion expressed there, the Court assumed 
that it was settled law that the word "let," "give," "betake," 
" enjoy," or any other equivalent expression, was sufficient to 
raise the implication of a covenant for quiet enjoyment. 
Indeed, Alverstone, L. C. J., went a step further by declaring 
that the covenant is implied from the mere relationship of 
landlord and tenant. " Whatsoever words wiU amount to a 
grant is sufficient " (Shep. Touch.). 

Here the defendants had " agreed to let," and the plaintiff 
" agreed to take." 

In Hall V. The City of London Brewery Co. (1862, 31 L. J. 
Q. B. 257 ; 2 B. & S. 737), where the defendants had let 
certain premises in writing to the plaintiff, who subsequently 
took possession but was evicted by title paramount, there was 
some question of amending the claim, but subject to this the 
Court was of opinion that plaintiff could succeed in recovering 
damages on the implied covenant for quiet enjoyment. This 
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is apparently in conflict with the principle to be deduced 
from other leading cases. 

In Jones v. Lavington (1893, 1 K. B. 253), in the Court of 
Appeal, it appeared that by an agreement not under seal, 
but operating as a present demise, the defendant agreed to 
let to the plaintiflE certain premises for the term of three 
years. The defendant was himself a lessee of the premises, 
which by the terms of the lease to him were subject to a 
restrictive covenant, of which the plaintiff had no notice, as to 
carrying on any business thereon. The plaintiff entered into 
possession and carried on his business on the premises until 
restrained by the superior landlord. In an action for breach 
of contract for quiet enjojrment : Held that, whether or not 
any contract for quiet enjojrment could be implied from the 
word " let," the use of that word did not create an imrestricted 
contract for quiet enjoyment which would cover lawful 
interruptions by a person claiming under title paramount. 
Collins, M. E., quoting part of the judgment in Baynes v. 
Lloyd (supra) y as reported, that " the weight of authority is 
in favour of the view that a covenant in law is not implied 
from the mere relation of landlord and tenant, but only from 
certain words used in creating the lease," said that it seemed 
to him clear from the earlier part of the judgment that 
Kay, L. J., who read it, did not regard the word " let " as 
one of those words, and that he had taken exception to the 
view of Parke, B., in Sart v. Windsor^ that " let " was equi- 
valent to " demise." 

In the recent case of Markham v. Paget (1908, 1 Ch. D. 
697), for breach of covenant for quiet enjoyment, and which 
included acts in derogation of lessors' grant, the cases of 
Mart V. Windsor^ Bandy v. Carttorightj Mostyn v. West 
Mostyn Coal Co.y Robinson v. Kilverty Hall v. City of London 
Brewery Co.^ Budd-Scott v. DanieU^ and Jones v. Lavington 
were fully discussed and commented upon. 
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The case of Moatyn v. West Moatyn Coal Co. {supra) puts us 
in touch with the case of a person who has actually taken a 
lease, but not possession, and then discovers want of title. 
The defendant's contention, and which was successful, may be 
put thus: — ^Tou have purported to grant me a lease of 
certain premises; a lease is a sale pro tanto ; I want the 
premises so sold but you cannot give them to me, because 
they are not yours to give ; therefore, I claim compensation 
just as I would be entitled to on a sale of goods which you 
were unable to deliver, free from charge or incumbrance. If 
I take possession I shall be estopped from denying your 
right to give possession, because I am not permitted to 
dispute the title of my landlord by whom I am let into 
possession unless there is an express agreement enabling me 
to do so {Delany v. tbx, 1857, 26 L. J. C. P. 248; 2 C. B. 
N. S. 768; Cook v. Whellock, 1890, 24 Q. B. D. 658; 59 
L. J. Q. B. 329) ; so long as the possession continues in me 
or my undertenant {London Sf North Western Rail. Co. v. 
West, 1867, L. R 2 C. P. 553 ; 36 L. J. 0. P. 245) ; or a 
person voluntarily let into possession by me {Doe v. MillSy 
1834, 2 A. & E. 17) ; or otherwise claiming under me {Doe 
V. Austin, 1832, 9 Bing. 41). The only privilege I have is, 
if I can show that when the lessor let me in he had some title 
which has since come to an end, I may on its coming to an 
end repudiate. {Hopecraft v. Keys, 1833, 9 Bing. 613.) 
Brett, J., stated the point neatly in Mostyn v. West Mostyn 
Coal Co,, when he said: "Neither in the claim nor the defence 
is it alleged that the defendants are in possession of any part 
of the demised premises, and I think the case must be con- 
sidered on the footing that the defendants have not taken 
possession. They say, * that not having taken possession they 
are entitled to throw up the lease altogether.' " It may 
therefore be said that, for refusing to give possession under a 
lease, the landlord breaks any express or implied covenant 
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for quiet enjoyment ; for inabiUty to give what he has agreed 
to give he breaks any implied covenant for title. 

Parties may contract (as we have seen in Jeffreys v. Evans^ 
Newton v. Wilmoty and Oearm v. Baker ^ supra) in respect of 
incorporeal hereditaments as well as corporeal hereditaments, 
and they may also contract in respect of certain rights, profits 
and privileges connected with or issuiog out of lands, and 
sometimes a mere reservation or exception of some interest 
may have the same effect as an actual grant. Q-enerally the 
same principles as are applicable to land apply, and " land," 
unless the context is inconsistent with the meaning, includes 
buildings, fixtures, mines, minerals and in fact all corporeal 
hereditaments. Moreover, quiet enjoyment of and title to 
incorporeal hereditaments, rights, profits or privileges, are 
mainly subject to the same rules as apply to land, whether 
they are demised with or without land, or form the subject 
of a reservation or exception. So there may be a demise and 
therefore a reservation or exception of a right of way 
{Newmarch v. Brandling, 1888, 3 Swanst. 99) ; a right of 
common {Sury v. Brown, 1623, Latch. 99) ; a ferry {R. v. 
Nichokon, 1810, 12 East, 330 ; Peter v. Kendall, 1827, 6 B. & 0. 
703) ; a right of herbage {TotteU. Howell, 1669, Noy, 64) ; 
an advowson (formerly, but now prohibited by the Benefices 
Act, 1898, 61 & 62 Vict. c. 48 ; Bowsher v. Morgan, 1794, 
Anst. 404) ; for there never appears to have been any doubt 
as to the power to deal with incorporeal hereditaments, or 
rights, privileges and profits in the same way as the corporeal 
hereditaments. 

By the common law the grant of an incorporeal heredita- 
ment alone must be by iustrument imder seal. 

In Somerset v. Fogicell (1826, 6 B. & 0. 875) it was held 
that a several fishery in a navigable river was an incorporeal 
and not a territorial hereditament, and a term of years could 
not be created in it without deed. The distinction ^^ terri- 
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torial " is no doubt used to mark oases where on the grant of 
a corporeal hereditament as land, with incorporeal appur- 
tenant, it is not always necessary to grant by deed. 

In Gibson v. Seark (1606, Or. Jao. 84, 176) it was held that 
the defendant, who had a lease of a manor for ninety-nine 
years, could take a lease of the bailiwick of that manor 
without its operating as a surrender. In Nevmarch v. 
Brandling {supra) the defendant was restrained by injunction 
from interfering with a right of way, the use and enjoyment 
of which had been granted to the plaintiff. Estovers may 
form the subject of a grant. In Gearns v. Baker {supra) it 
was held that a landlord was entitled to enter his land to cut 
down trees in proper course of management. 

A licence coupled with an interest to one and his executors, 
administrators and assigns, is irrevocable and can be assigned. 
In Muskett v. HiU (1839, 6 Bing. N. 0. 694) a licence had 
been given to search for and raise tin from certain lands. 
This was an action on the case for obstruction to the working 
of the plaintifF, who was the assignee of the original licensee. 
He was held entitled to recover. Mining leases do not as a 
rule confer any interest in the land. They confer an interest 
more in the nature of profit d prendre. But a mere personal 
licence, not coupled with an interest, cannot be assigned. 
In Re Davis Sf Co. (1888, 22 Q. B. D. 193 ; 37 W. R. 203), 
there had been an agreement for hire-purchase, the lender 
having power to enter and retake on default of payment of 
any instalment. He then assigned his rights to a person who 
had lent him money as security for the advance. Held that 
assignment was not a bill of sale. Held also that the licence 
to enter and take was not capable of assignment. Brown v. 
Metropolitan Counties Life Assurance Society (1859, 1 E. & E. 
832) was cited as in point. 

In Martyn v. Williams (1837, 1 H. & N. 817), there had 
been a licence by F. to defendant to work china clay for 
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twenty-one years. Defendant covenanted with F. and his 
assigns he would pay to F. and his assigns and his lessees 
and tenants for all enclosed lands which he might injure — 
the amount in case of difference to be settled by arbitration — 
and defendant or his assigns would deliver up the works in 
repair at the end of the term. F. assigned to plaintiff. 
Held that plaintiff could recover on breach of covenant to 
deliver up in repair, but not for injury to the land because 
that happened before the assignment. 

In Norval v. Pascoe (1864, 34 L. T. N. S. 83), a mining 
licence had been granted by a deed to three persons as joint 
tenants, and the licensees covenanted jointly and severally to 
pay compensation in respect of damage to the surface. Two 
out of the three licensees assigned over their interest to the 
other. Held, that the covenant was one running with the 
subject matter of the grant, and that the assignee for the 
two licensees was liable under the covenant for the whole 
compensation. Kindersley, V.-C, said it had been questioned 
whether the doctrine of the assignee being bound applied to 
other hereditaments than land. It had been held to apply 
to tithes. The Earl of Egremont v. Keen (1837, 2 Jo. Ir. Ex. 
307) he mentioned as a case of a lease, not of lands, but of 
customs and profits of fairs and markets for thirty-one years. 
Lessee assigned his interest. Lessor sued assignee and 
recovered. He was of opinion, therefore, that it did apply 
to other hereditaments. Covenants running with the subject 
matter would cover quiet enjoyment. The subject of cove- 
nants and conditions running with the land or the matter of 
the contract, or running with the reversion, or both, will be 
discussed fully under " Assignments." 

In Rylands v. Fletcher (1868, L. E. 3 H. L. 330; 37 
L. J. Ex. 161), which was cited, and which the Court said 
did not apply, we have a class of case where a man allows or 
makes his premises a nuisance to others. {Tenant v. Oolding 
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(3 Anne B. E., Salk. 21, 360) and Snow v. Whitehead (1884, 
27 Ch. D. 588 ; 53 L. J. Ch. 885) may also be mentioned.) 
In Crowhurst v. Amersham Burial Board (1879, 4 Ex. D. 6 ; 
48 L. J. Ex. 109), it was held that an occupier of land 
adjoining a meadow where cattle are pastured, who grows a 
tree likely to be eaten by cattle, must keep it within bounds, 
otherwise he is primd facie liable for cattle poisoned thereby ; 
and in Mrth v. Bowling Ironworks Co, (1878, 3 C. P. D. 254 ; 
47 L. J. C. P. 358), that an occupier of land is liable to his 
neighbour for injury to cattle as the natural result of- the 
character of a fence erected. Substitute the word " tenant " 
for " neighbour," and the breaches of duty may well amount 
to breaches of covenant for quiet enjoyment, though there 
may be fine distinctions between that which happens through 
the assertion of a right and that which is a mere trespass. 

Here we may again refer to Anderson v. Oppenheimer {supra) ^ 
where it was held that though an act of omission might be a 
breach of covenant for quiet enjoyment, it was not so imder 
the circumstances. The defendant was the owner of a house 
which he let in floors. Plaintiffs became tenants of ground 
floor and basement imder a lease by which defendant cove- 
nanted that plaintiffs might " peaceably hold and enjoy the 
demised premises during the term without any interruption 
by the defendant." The different floors were supplied with 
water by a cistern at the top of the house. Plaintiffs and 
defendant shared the water rate. Each floor had a separate 
branch pipe. One of them burst, and plaintiffs' goods were 
damaged by the water that escaped. 

(b) FMs. 

There is sometimes grfeat difficulty in defining a landlord's 
liability and tenant's rights in the case of flats, whether there 
exists a general scheme for their management or not, and 
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there is only an implied covenant or an express covenant or 
agreement in the usual form for quiet enjoyment. In Oedge 
V. Bartktt (1900, 17 T. L. R. 43), it appears that the land- 
lord of a block of flats let them out on leases, each of which 
contained a covenant by the tenant to use for residential 
purposes only. There was no corresponding covenant by the 
landlord that the flats should be used for residential purposes 
only. It was held that the landlord could not let some of 
the flats to be used for Government offices. The covenant 
by each tenant was evidence of a general scheme that the 
flats were to be used as residences only. In Hudson v. Cripps 
(1896, 1 Ch. 266), it was held that a landlord could not 
depart from a general scheme of this kind by turning pjfft of 
the building into a club. So too in Alexander v. Mansions 
Proprietary (1900, 16 T. L. E. 431), he could not use for an 
hotel. 

In Jaegar v. Mansions Consolidated (1903, 87 L. T. 690 ; 
19 T. L. R. 114, 145), the facts and the law as stated and urged 
for the plaintiff were partly admitted and partly contested as 
follows : — ^He took a flat in a block of flats, and signed an 
agreement which contained — (1) A covenant by the landlord 
for quiet enjoyment by the tenant, without any interruption 
by the landlord or any person claiming under him ; (2) A 
covenant by the tenant not to use the premises for any 
immoral purpose ; (3) A power by the landlord for re-entry 
on breach by the tenant of any of the covenants. 

Every tenant signed such an agreement. The plaintiff 
said he had cause to complain, and was subjected to great 
disturbance and annoyance, because several of the tenants 
conducted their flats for immoral purposes, and the lights 
were turned out on the staircase before the proper hour, and 
there were noise, and improper conduct, and obscene language, 
and other acts disturbing the happy and peaceable occupation 
of the premises. 
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PlamtifF contended — 

1. That the acts complained of were a breach of covenant 

for quiet enjoyment. 

2. That there was a general scheme (which the defendant 

had allowed to be broken). 

The defendant urged that it must be shown that the acts 
complained of, if they existed, were done by persons right- 
fully claiming imder him. In ordinary circumstances a 
landlord could only be liable for the eviction or disturbance 
of a tenant, if he had given any express or implied authority. 
But this case introduced another element, as Mr. Justice 
Buckley said, in the meaning and effect of a general scheme 
for the letting of the flats. All the tenants covenanted not 
to carry on or use their premises for immoral purposes, and 
all were subject to the landlord's right of re-entry if they 
broke the covenant, and, though the plaintiff could not 
compel his landlord to proceed for re-entry against an 
offending tenant, he might, if such tenant's misconduct 
caused him any serious inconvenience or annoyance in the 
use of the premises, sue such landlord for breaking quiet 
enjoyment, if he could show that the landlord had authorized 
or acquiesced in the wrongful acts. Direct authorization 
could scarcely be expected or proved, but on the score of 
acquiescence the judge said that, if it turned out at the trial 
that the landlord, with knowledge of breach, accepted rent 
from any improper tenant and so waived acts of forfeiture, 
he was practically authorizing such tenant to continue his 
malpractices, and must take the consequences, if the plaintiff 
or anybody else was disturbed in his holding. 

In Allport V. Sectirities Corporation (1895, 64 L. J. Ch. 
490; 72 L. T. 633 ; 13 R. 420), North, J., granted a man- 
datory injunction to reinstate a staircase, the removal of 
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which caused a tenant's access to his rooms to be by another 
staircase along a circuitous and less convenient route. 

In Spicer v. Martin (1888, 14 A. C. 12) it was decided 
that, where a landlord during negotiations for a lease, repre- 
sented that his adjoining houses would only be let for private 
dwellings, he must be restrained from authorizing any of such 
houses to be used for trade, when he proposed to let a plot 
free from restriction, and the land had been laid out accord- 
ing to a building scheme. 

With regard to the extent of the enforceable obligations 
against the landlord of flats where there is no express cove- 
nant or agreement that each tenant shall only use for resi- 
dential, or shall not use for immoral or other illegal purposes, 
and nothing to show the existence of a scheme, it will not be 
easy to decide what can be done by a suffering tenant. As 
to a scheme, there is no doubt that that can be raised, as we 
have seen, by implication, so as to prevent the landlord letting 
or allowing to be carried on for other than residential pur- 
poses, and every tenjuit can enforce the retention of the 
ordinary means of access. As to any tenants carrying on for 
immoral purposes, with the consent or acquiescence of the 
landlord, it is difficult to say whether Jaegar v. Mansions 
Consolidated (supra) can be used as an authority against the 
landlord, when he has failed to do all in his power to prevent 
the matters complained of. 

If, after it comes to the landlord's knowledge that the 
premises are used for an immoral purpose, he permits the 
tenant so using to remain in occupation, under circumstances 
from which it may be inferred that he contemplated receiving 
payment out of the proceeds of the immorality, he cannot 
recover for rent or in respect of any other obligation imder 
the lease. (Jennings v. Throgmorton^ 1825, Ry. & M. 261 ; 
Smith V. White, 1866, L. E. 1 Bq. 623 ; 36 L. J. Oh. 464.) 
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Yet he cannot forcibly eject the tenant {Feret v. Sbfe, 15 
C. B. 207; 23 L. J. C. P. 185), nor, where no breach of 
covenant or stipulation is committed involving forfeiture, 
maintain an ejectment on the ground of the purpose for 
which the premises are used. He may obtain an injunction 
to restrain the user for any illegal purpose ; and where he has 
merely contracted to let, he may refuse possession, and justify 
his breach of contract by the fact that the tenant intended to 
use the premises for illegal purposes. {Cowan v. Milbourney 
18f>7, L. E. 2 Ex. 230 ; 36 L. J. Ex. 124.) He may, it is 
suggested, cause police-court proceedings to be instituted for 
keeping a disorderly house, where the premises are used for 
an immoral purpose. The question therefore might arise 
whether, in case a tenant had cause to complain, the landlord 
was obliged to take any steps to prevent annoyance, and if so 
whether he had taken those steps. It might, for instance, be 
contended that, where he could terminate the tenancy by 
notice to quit, he was bound to do so, or where the tenancy 
had come to an end by effluxion of time, he was responsible 
if he allowed the offending tenant to remain in possession 
under a fresh letting, express or implied. 

One effect of a scheme may be exemplified by Spencer v. 
Bailey (1893, 69 L. T. 179), where it was held that the 
vendor of a building estate was entitled to enforce restrictive 
covenants relating to user of part of the estate, although he 
had sold the whole estate, if he remained liable to the pur- 
chasers of other parts of the estate to restrain the prohibited 
user. The following also may be usefully consulted : — 
Thornwell v. Johnson (1881, 50 L. J. Ch. 641) ; Renals v. 
Cotclishaw (1879, 9 Ch. D. 125 ; 11 Ch. D. 866 ; 15 Q. B. D. 
261; 16 Q. B. D. 778) ; Spicer v. Martin (1888, 14 A. C. 
12) ; Holford v. Acton District Council (1898, 2 Ch. 240) ; 
Webb V. Fagotti Brothers (1898, 79 L. T. 589) ; Rowell v. 
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Satchell (1903, 2 Ch. 212) ; and Osborne v. Bradley (1903, 
2 Oh. 446 ; 73 L. J. Ch. 49 ; 89 L. T. 11). 

In Rogers v. Hosegood (1900, 2 Oh. 388) there was a 
covenant that not more than one messuage or dwelling-house 
should be erected or be standing on a particular plot, and 
that such messuage should be adapted for and used as a 
private residence only. The erection of a large block of 
flats, with a public entrance and staircase, was held to involve 
a breach of both branches of the covenant. In Oedge y. 
Bartlett (1900—1, 17 T. L. R. 43), where a landlord of a 
block of flats let out on leases, each of which contained a 
covenant by the tenant to use for residential purposes only, 
it was held that the landlord was bound also not to let for 
any other purpose, though there was no express covenant 
on his part against doing so. 

In Hersey v. White (1893, 9 T. L. R. 335), if on taking a 
lease of a flat the parties have bargained on the footing of 
gas being supplied, the landlord is not entitled to cut off the 
gas, even though the tenant has not repaid him what he 
himself has paid for it ; his remedy is by action. 

There is no implied covenant that any premises, whether 
let as flats or otherwise, and whether for occupation or busi- 
ness purposes, are fit for any particular purpose, except in 
the case of furnished premises, which should be reasonably 
fit for habitation, and small tenements imder the Housing of 
the Working Olasses Act, 1890 (53 & 54 Vict. c. 70), not 
exceeding in rental 20/. a year in the metropolis, 12/. in 
Manchester and Liverpool, 8/. elsewhere, and 4/. in Scotland 
and Ireland, under which there is an implied condition or 
warranty of fitness for use and occupation, which however 
may be contracted out of, and in some cases perhaps where 
premises are let for a specific purpose with distinct and 
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unequivocal reference to that purpose as a requisite condition 
of the contract. 

The registration of leases and assignments of leases, 
whether of flats or any other premises, in whole or in part, 
must receive attention by the practitioner, in order that he 
may carry out the provisions of the various Acts that apply. 
The Middlesex and Yorkshire Registry Acts, and Land 
Transfer Acts, will have to be consulted and obeyed in 
appropriate cases. 
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OHAPTEE 11. 

ASSIGNBiENTS. 

In the cajse of Oaimford v. Oriffith (1 Saiind. 59), 
decided in the reign of Charles 11., the claim was for debt 
on a bond for the performance of covenants in an assignment 
of a lease to the plaintiff, in which assignment the defendant 
had covenanted that the lease then was a good and inde- 
feasible lease, and that the plaintiff should quietly enjoy 
the premises during the whole residue of the term, without 
any let or disturbance of the defendant. A stranger ousted 
the plaintiff, who thereupon brought his action against the 
defendant for that at the time of making the assignment 
the lease was not a good lease. He succeeded, notwith- 
standing the contention of defendant that there was only 
one covenant, and that thereunder the defendant was only 
liable for the acts of himself and those claiming imder him. 
The Court was of opinion that there were two covenants, 
one imqualified for title under which the plaintiff rightly 
claimed, and one for quiet enjoyment. 

At that time and thenceforth till the Conveyancing Act, 
1881 (44 & 45 Vict. c. 41), there was no implied covenant 
for title or for quiet enjoyment in an assignment of lease- 
holds or the reversion. If the parties intended either cove- 
nant to operate, they were obliged to insert the express 
terms agreed upon in the instrument, and the rights and 
liabilities would be measured by those terms. There was 
apparently an exception, where certedn covenants were implied 
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by the use of the words " bargam and sell " of land in York- 
shire (6 Anne, c. 35, ss. 30, 34 ; 8 Geo. 2, c. 6, s. 35), and 
there is by statute in certain cases an implication by the use 
of the word " grant." It was therefore usual, upon every 
conveyance of land for valuable consideration, whether sub- 
ject to a lease or not, and whether freehold or leasehold, for 
the party conveying the beneficial interest to enter into 
certain covenants — ^that is, according to the practice which 
obtained for some time before the passing of the Act, he 
covenanted (1) that he had power to convey the land ; (2) that 
it should be quietly enjoyed; (3) that the land was free 
from incumbrances ; (4) to do such acts for the further 
assurance of the land at the transferee's expense as might 
reasonably be required. There were variations where a 
transferor was mortgaging, and if mortgaging leaseholds 
he covenanted to pay the rent and observe the covenants 
and keep the mortgagee indemnified therefrom. Moreover, 
trustees, mortgagees and some others only covenanted that 
they had not encumbered. 

Sect. 7 of the Conveyancing Act, 1881, provides for certain 
implied covenants, the full text of which is set forth in the 
various sub-sections, and which are raised when certain apt 
words are used in the conveyance or assignment. 

Where a person for valuable consideration conveys and is 
expressed to convey " as beneficial owner," the implication is 
for right to convey, quiet enjoyment, free from incumbrances, 
further assurance, and where a leasehold is being transferred, 
the validity of the lease. There are also implications of a 
somewhat similar character where there is a conveyance by 
way of mortgage with intention and expression of conveying 
" as beneficial owner," and this will, in the case of leaseholds 
passing, cover a mortgage by way of underlease. There can 
be no implication in granting a lease at a rent. If a person 
conveys and is expressed to convey " as settlor," there will 

3(2) 
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simply be an impKed covenant for further assurance ; and if 
he conveys and is expressed to convey only " as trustee," or 
" as mortgagee," or " as personal representative of a deceased 
person," or " as committee of a lunatic so found by inquisi- 
tion," or "imder an order of the Court," there will simply be 
an implication that he has not encumbered or been party or 
privy to encumbering. 

An illustration of a trustee conveying as such will be f oimd 
in Sutton v. Baillie {infra). There A., " as trustee," conveyed 
to 0. an undivided moiety of land. B., "as beneficial owner," 
conveyed to C. the other imdivided moiety. 0. brought an 
action against B. for damages for breach of covenant for quiet 
enjoyment by reason of the existence of rights of way claimed 
by D. He was held to be entitled only to half the full 
measure of damage, for B.'s covenant could only extend to 
his imdivided moiety, though no action could be brought 
against A., as any implication against him was simply for 
further assurance, he having conveyed as trustee. 

All assignments inter partes must be by deed, whether of 
the reversion or part or of the land demised or part ; and 
whether the original demise is by deed or by parol, i.e. by 
simple writing, verbal, or by implication (2y Car. 2, c. 3, 
s. 3; 8 & 9 Vict. c. 106, s. 3; Botting v. Martin, 1808, 
1 Camp. 317) ; and it is immaterial whether the assignment 
is absolute or by way of mortgage. 

Assignments by operation of law occur through death, 
bankruptcy, sale under an execution, compulsory purchase 
by a corporation or company imder statutory powers, devolu- 
tion on any person interested where a lease has been granted 
under a power in a will or a deed, or some statute as the 
Settled Estates Act, 1877, the Settled Land Acts, or the 
Conveyancing Act, 1881, or any other Act, and the grantor's 
estate or interest has come to an end. 

On the death of the lessor or his assign, all the leasehold 
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reversions vest at common law, and all the freehold rever- 
sions vest by virtue of the Land Transfer Act, 1897 
(60 & 61 Viet. 0. 65), in the legal personal representatives 
{ie, executors or administrators) of such lessor or assign, who 
are simply the conduit pipe for transmitting to the persons 
who are entitled by will or succession to the deceased. 

Similarly, on the death of the lessee or his assign, the 
leaseholds vest in the personal representatives, whether such 
leaseholds are in perpetuity, or for life, lives, or years, or any 
less estate, and with the like devolution on the persons 
entitled by will or succession. But these two principles 
must be read in with the observations hereafter upon the 
necessity of acknowledgment and acquiescence in a fresh 
relationship on the death of lessor or lessee, when the lease is 
not imder seal. 

By sect. 1 (1) of the Act last referred to it is provided 
that where real estate is vested in any person without a right 
in any other person to take by survivorship, it shall on his 
death, notwithstanding any testamentary dispositions, devolve 
to and become vested in his personal representatives or repre- 
sentative from time to time, as if it were a chattel real; 
(2) the section applies to real estate over which a person 
executes by wiU a general power of appointment ; (3) probate 
and letters of administration may be granted of real estate 
only, although there is no personal estate ; (4) real estate is 
not deemed to include land of copyhold or customary free- 
hold in any case in which an admission, or any act by the 
lord of the manor, is necessary to perfect the title of the 
purchaser from the customary tenant. By sect. 2 (1) per- 
sonal representatives hold as trustees for persons by law 
beneficially entitled, and those persons have the same power 
of requiring a transfer of real estate as persons beneficially 
entitled have of requiring a transfer of personal estate; 
(2) the rules generally as to liability of personal representa- 
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tives are the same as for personal estate. Sect. 3 contains 
provisions as to transfer to heir or devisees. 

On bankruptcy a person's freehold or leasehold reversions, 
and terms of years or for life or lives or in perpetuity, and 
all other freehold and leasehold interests, vest in his trustee 
in bankruptcy, with liberty, however, to that officer under 
the Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), and rules 
to disclaim onerous property in certain circumstances, and he 
can exercise all such powers over the property, including 
leasing, and accepting or adopting or assigning the benefit of 
an agreement or option for a lease, as might have been exer- 
cised by the bankrupt. The Bankruptcy Act and Rules, as 
interpreted and explained by decided cases, may have to be 
consulted with reference to a trustee's power of disclaimer in 
any particidar case. With certaia exceptions he can disclaim 
only by the leave of the Court. As long as he has not dis- 
claimed he remains in exactly the same position with regard 
to leasehold property, and the reversion to leasehold property, 
as the bankrupt himself was, with the like powers and obli- 
gations, including the liability to be sued for breach of any 
covenant or stipulation. On disclaimer, the position of the 
bankrupt and of any claiming under him, or otherwise 
interested, must be considered in reference to the Bankruptcy 
Act and the decided cases thereunder. 

If lands are delivered in execution and sold by the 
execution creditor, the effect is. the same as if the original 
owner had assigned, the purchaser having all the rights and 
obligations of an ordinary assignee. 

On compulsory purchase of land, whether under the Lands 
Clauses Consolidation Acts or any other Acts incorporated or 
not therewith, the undertakers, usually some corporate body, 
such as a railway company, water company, gas company, or 
municipality, become assignees subject to their compensating 
all those who are interested in the land, whether as rever- 
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sioners or leaseholders. They are in the same position with 
regard to rights and obligations as the persons from whom 
they compulsorily obtain, whether they are acquiring a 
reversion or a lease, or part of the interest in one or of the 
lands in the other. 

In order to create the relationship of landlord and tenant 
between fresh parties there must be an assignment of the 
reversion or of the lease, in whole or in part, by deed or by 
operation of law. A mere agreement to assign a lease, 
although followed by possession {Cox v. Bishop ^ 1857, 8 D. 
M. & G. 815 ; Friary y 8fc. Breweries v. Singleton^ [1899] 
1 Ch. 86), or an equitable assignment by deposit of a lease 
by way of mortgage (Moores v. Choaty 1836, 8 Sim. 508 ; 
Robinson v. Mosher, 1836, 1 T. & C. 7), will not create the 
necessary privity of estate between lessor and assignee. And 
the same principle applies to an agreement to assign, or an 
equitable deposit of deeds in reference to, the reversion even 
though the person entitled to have that reversion assigned to 
him receives rent. In any of these instances there will be no 
implied covenant for quiet enjoyment. 

A person who has so agreed to take an assignment of a 
lease, or is equitable depositee, cannot therefore be compelled 
at the suit of the lessor to take a legal assignment {Moore v. 
Gfreg, 1848, 2 Ph. 717), and similarly a person who has agreed 
to take an assignment of the reversion, or is equitable 
depositee, cannot be compelled at the suit of the lessee to take 
a legal assignment. 

In Tichborne v. Weir (1892, 67 L. T. 735) the action had 
been brought by the landlord of a house in Gtray's Inn Eoad 
for damages for breach of covenant to repair. 

In 1802 the plaintiff's predecessor in title, Mrs. Doughty, 
who was the owner in fee, granted a lease of the house in 
question to one Baxter for a term of eighty-nine years at the 



Digitized by VjOOQIC 



40 LAJJDLOBD AND TENANT. 

yearly rent therein mentioned, which lease contained the 
covenant upon which the action was brought. 

Baxter created an equitable mortgage of the lease by depo- 
sit with Qiraud, and afterwards in 1836 Giraud entered into 
possession of the demised premises, and continued therein 
without any acknowledgment to Baxter to take the case out 
of the Statute of Limitations (3 & 4 WiU. 4, c. 27, s. 34). 

In 1836 Baxter disappeared. 

Qiraud remained in possession forty years tiU 1876, paying 
to the landlord during that time the amount of the rent 
agreed upon in the lease to Baxter. 

In 1876, by ei deed made between Griraud and the defen- 
dant, reciting the lease granted by Mrs. Doughty to Baxter, 
and reciting that the premises were at that time legally vested 
in Griraud for the rest of the term, GKraud assigned all his 
estate and interest in the premises to the defendant. 

The defendant entered into possession and continued to 
pay rent till 1891, when he delivered up possession to the 
plaintiff, the successor in title to Mrs. Doughty. At the trial 
Cave, J., gave judgment for defendant on the ground that 
the lease to Baxter never vested in defendant, and this was 
aflBrmed on appeal on the ground that the right and title of 
Baxter to the land was not transferred to Griraud. The 
want of privity would also have prevented the occupier from 
claiming in his own name for any breach of covenant with 
the original lessee. To do so he would have had to sue in 
the name of such lessee or his assigns. 

In Scott V. Nixon (1843, 3 Dru. & War. 389) it waa decided 
that by the effect of the Statute of Limitations the legal fee 
simple passed to the person in possession who was competent 
to pass it to another, but neither in this nor in The Incor- 
porated Law Society v. Richards (1893, 1 Dru. & War. 258) 
was it decided that there was any privity between such person 
who had acquired a possessory title and anybody holding as 
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tenant xmder the original freeholder. So any express or 
implied covenant for quiet enjoyment would not arise between 
them. 

An occupier, such as we have adverted to, of leasehold 
premises could not be sued for rent even after he had acquired 
a possessory title to remain in by virtue of the Statute of 
Limitations. And he could not sue the lessor or his assigns 
for breach of any covenant. The lessor or his assigns could, 
however, distrain for rent on the premises. 

In leases made by persons under a power contained in 
some instrument or statute, or both, and in agreements for 
such leases, questions may arise as to the rights and liabilities 
of parties to the original instrument, and, whether that is a 
demise or an agreement, the rights and liabilities of fresh 
parties upon a devolution of interest. A tenant for life, as 
we have seen, cannot, unless specially empowered by statute 
or by the instrument under which he holds, grant any lease 
to take effect after his decease, and any lease therefore that 
he may make will at common law be absolutely void at his 
death {vide Bac. Ab. " Leases " (I.) ; Adams v. CHbneyy 
aupi^a) ; or in the case of a demise of farm lands at the end 
of the then current year of tenancy (14 & 15 Vict. c. 25, 
s. 1). By sects. 6 and 10 of the Settled Land Act, lb82 
(45 & 46 Vict. c. 38), extensive powers of leading are given 
to tenants for life, and those having the powers of tenants 
for life, which include married women and in certain cases 
infants acting by their trustees, and which powers may be 
enlarged but not restricted by any will or settlement. And 
by sect. 12 (iii) the leasing powers " extend to the making of 
a lease confirming, as far as may be, a previous lease, being 
void or voidable ; but so that every lease as and when con- 
firmed shall be such a lease as might at the date of the 
original lease have been lawfully granted, xmder this Act, or 
otherwise as the case may require." This latter, though not 
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a compulsory power, will enable a remamderman at his 
option to put the origineJ grant in proper form both as to 
length of term and other conditions prescribed by the instru- 
ment under which he holds or by statute, or both. If he 
does not exercise this option, he may be in some doubt as to 
his position. At common law if a person exceeded his power 
in respect of the length of term granted, the lease would 
nevertheless enure for the term that he could have granted, 
and the principle applied to instrumental powers would 
probably be also applied to statutory. In Campbell v. Leach 
(1775, 2 Amb. 740) it was decided that, where under a power 
to lease for twenty-one years a lease had been granted for 
forty, it was valid for twenty-one ; and in Alexander v. 
Alex^ander (1775, 2 Ves. 640) we find a dictum to the effect 
that, if a person has a power to lease for twenty-one years 
and he leases for longer, the demise shall be good for twenty- 
one, because that is a complete execution of the power, and 
it appears how much he has exceeded it. Therefore, the 
remainderman may be compelled to adhere to the demise for 
the residue or such period as could have been granted, if in 
all other respects it is validly exercised. But the lease may 
be at too low a rent, or not subject to repairs where required, 
or otherwise not in accordance with the power. Then he may 
be able to ignore it entirely and obtain the eviction of the 
tenant. But he must not accept rent, for by so doing he will 
probably bring himself within the principle laid down in Doe 
V. Watts (1797, 7 T. E. 85), where a tenant for life, with 
power to grant a lease for twenty-one years at the best rent, 
had granted for that period at 36/. per annum, whereas the 
best rent was 60/., and on his death the reversioner had con- 
tinued to receive the rent, and it wtis held that a yearly 
tenancy was created, although the lease in its creation was 
void and could not be confirmed by the reversioner. At 
common law a lease made by a tenant in tail, not in pursuance 
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of any power of leajring, though not absolutely determinahle 
by death was voidable, but might be aflBrmed at the plecisure 
of the iBsue in tail (Bao. Ab. " Leases," D. 18), as by bring- 
ing an action for waste, or for rent, or accepting rent {Doe v. 
Jenkins, 1829, 5 Bing. 469 ; Bac. Ab. " Leases," D. 19). 
Tenants in tail and many others are now included in the list, 
under the Settled Land Act, 1882, of those having the powers 
of a tenant for life. 

A tenant for life may in certain cases grant leases, with 
the consent of the Court, for longer periods than those pre- 
scribed by the Act, and may also make agreements for such 
leases as are so prescribed. It is only where those powers have 
been exceeded, or the powers conferred by the instrument 
under which the estate was created have been exceeded, that 
questions of confirmation can arise. 

As to leases made by a mortgagor after the mortgage, 
when either the mortgage is dated before the Conveyancing 
Act, 1881, or the provisions of that Act are otherwise ex- 
cluded, such leases unless made under an express power in the 
mortgage deed, are void as against the mortgagee (Bevan v. 
Hahgoody 1861, 30 L. J. Ch. 107), who may at once without 
notice or demand eject the lessee. {Thundm* v. Belcher, 1803, 
3 East, 449 ; Keech v. Sail, 1778, 1 Doug. 21 ; 1 Sm. L. C; 
Pope Y. Biggs, 1829, 9 B. & C. 253.) Another very important 
point was decided in Bevan v. Hahgood {supra), viz., that 
where a mortgage contained a power of leasing by the mort- 
gagor, subject to the mortgagee's rights of foreclosure, &c., 
the mortgagor could grant a lease to a trustee in trust for 
himself, the Court being of opinion that what was applicable 
to and available by a tenant for life with power of leasing 
was equally so for a mortgagor. But some doubt was raised 
as to this decision in Boyce v. Edbrook (1903, 1 Ch. 836). A 
lease had been granted by a tenant for life under the statutory 
powers in the Settled Land Act, 1882. He granted to him- 
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self and others as lessees, and such lessees covenanted as 
required by the Act. This was held to be invalid. There 
was no binding legal covenant on all the lessees, for the 
tenant for life could not sue himself. But, as the point was 
not on all-fours with that in Bevan v. Hahgood^ the doubt 
expressed does not conclude the matter. Reference was made 
to the fact that bishops and other ecclesiastical persons had 
for many years been in the habit of leasing to trustees in trust 
for themselves. 

Even though a mortgagee granted in excess of power, there 
would be in most cases, as between him and the tenant, a 
tenancy by estoppel as long as the latter was allowed to 
remain in possession. {Doe v. Thompson, 1847, 9 Q. B. 1037 ; 
11 Jur. 1007 ; Cuthbertson v. Irving, 1869, 28 L. J. Ex. 306 ; 
6 H. & N. 135.) To the rule in favour of a mortgagee there 
is an exception in the case of a tenant of land who, a& against 
the mortgagor, would be entitled to compensation for crops, 
improvements, tillages, or other matters connected with the 
land, as, under the Tenants' Compensation Act, 1890 (53 & 54 
Vict. c. 57), s. 2, such tenant is entitled to six months' notice 
before eviction. A mortgagee may assent to the lease made 
by the mortgagor, as by accepting rent, and this apparently 
creates a yearly tenancy between such mortgagee and the 
tenant. {Corbett v. Plowden, 1882, 25 Oh. D. 678 ; 54 L. J. 
Oh. 109 ; Underlay v. Bead, 1887, 20 Q. B. D. 209 ; 57 L. J. 
Q. B. 129.) On the other hand, so long as the equity of 
redemption is not foreclosed, the mortgagee cannot demise so 
as to bind the mortgagor, unless to avoid an apparent loss. 
{Hungerford v. Clay, 1722, 9 Mod. 1 ; Franklinski v. Ball, 
1864, 33 Beav. 563.) So, generally, where lands in mort- 
gage are to be demised, both the mortgagor and mortgagee 
ought to concur in the lease for the security of the tenant. 
{Doe V. Adams, 1832, 2 Or. & J. 262; 2 Tyr. 289; Doe v. 
Bucknell, 1823, 8 C. & P. 566 ; Carpenter v. Parker, supra.) 
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The lejusdng powers of mortgagors and mortgagees under 
mortgages by deed made after 1st January, 1882, are gener- 
ally governed by the Conveyancing Act, 1881 (44 & 45 Vict. 
0. 41), 8. 18, which however provides that the powers confer- 
red by the Act may be excluded or varied by the mortgage 
deed or otherwise in writing, or more extended leasing powers 
may be given, provided they do not enable the granting of 
such leases as could not have been granted by the mortgagor 
and mortgagee with the consent of all the incumbrancers if 
the Act had not been passed. Subject thereto, a mortgagor 
or mortgagee in possession has power to make, and contract 
for the making, of leases for agricultural or occupation pur- 
poses not exceeding twenty-one years, and for building not 
exceeding ninety-nine years, subject to the regulations con- 
tained in the Act, .amongst which it may be noted that the 
best rent is to be reserved and no fine taken, except that in a 
building lease a peppercorn or other nominal rent may be 
reserved for the first five years. With regard to devolution 
it takes place (a) where a mortgagor has granted a lease and 
the mortgagee sells or forecloses, when the purchaser or mort- 
gagee, as the case may be, will thereby become assignee at 
law ; (b) where the mortgagee has granted a lease, and the 
mortgagor redeems, when the latter will become assignee at 
law ; (c) when the mortgagor who has leased assigns his 
equity, when the reversion to the lease will vest in the assignee; 
(d) on the death of mortgagee or mortgagor in possession, or 
the happening of any other event which effects an assign- 
ment by operation of law. If the lease has been granted in 
excess of power whether as to length of term, or insufficient 
rent, or otherwise, the assignee will be in a somewhat similar 
position to that of a remainderman to a tenant for life, in that 
in some cases by accepting rent, which has been reserved, even 
though not the best rent, he may establish a yearly tenancy, 
but different from that of a remainderman in that where a 
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longer term is granted than that which the power, whether 
statutory or otherwise, permits, he may not be bound to con- 
tinue for the period allowed or any period. 

With regard to agreements for leases, we have it on the 
authority of Dyas v. Cruise (1845, 2 Jo. & Lat. 460) ; Byrne 
V. Acton (1721, 1 Br. P. C. 186), and Leslie v. Cromellin 
(1867, 2 Ir. E. Eq. 134), that a tenant for life agreeing to 
grant a lease beyond the limits of his powers may have 
to grant a lease that may extend for his own life and perhaps 
pay compensation as well. 

Relief against the defective execution of powers of leasing 
is given by the Leases Act, 1849 (12 & 13 Vict. c. 26), as 
amended by the Leases Act, 1850 (13 & 14 Vict. c. 17). 
But these Acts do not validate a lease which in its actual 
form could not be granted — as a building lease invalid 
through want of a covenant to build — by turning it into a 
lease of a substantially different kind. (HalkU v. Martin^ 
1883, 24 Ch. D. 624; Gas Light and Coke Co. v. Towse, 1887, 
36 Ch. D. at p. 519.) Prior to those Acts, whatever con- 
ditions and restrictions were attached to the power had to 
be strictly observed, otherwise the lease, although valid as 
between lessor and lessee, would have been void against the 
remainderman or reversioner. But the defective execution 
may now be cured by those Acts, which shortly provide that, 
except in cases of leases by ecclesiastical corporations, leases 
made bond fide under powers, and under which the lessees 
have entered, but which are invalid by reason of some devia- 
tion from the terms of the power, are to be deemed in equity 
contracts for such leases as might have been properly granted, 
and that if any persons against whom such leases are invalid 
accept rent, and before or upon its acceptance sign a receipt, 
memorandum, or note in writing confirming any lease, such 
lease is to be deemed to be confirmed as against any persons 
so signing. 
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As the above observations are by no means exhaustive of 
the principles which regulate the rights and obligations of 
original parties to leases, or persons upon whom their interests 
have devolved, when there has been a demise by virtue of 
some instrumental or statutory power or both, it will generally 
be advisable to consider the statute and case law upon any 
question that may arise, before deciding how to act in any 
given circumstances. 

In one instance, which came for decision {Stiles v. Cmopery 
1748, 3 Atk. 692), the acts of the remainderman were held 
to operate as a new grant and the lease enforceable in equity, 
because with knowledge he had permitted expenditure to be 
incurred on the premises by the lessee. 

In the Ecclesiastical Commissioners v. Marrall (1869, L. R. 
4 Ex. 162), it was held that a person who entered under a 
lease from a corporation which should have been under seal, 
becomes tenant from year to year by payment of rent. 

The Acts referring to settlements are the Settled Estates 
Act, 1877 (40 & 41 Vict. c. 18), now rarely resorted to, and 
the Settled Land Act, 1882 (45 & 46 Vict. c. 38), as amended 
by the four Acts of 1884 (47 & 48 Vict. c. 18), of 1887 
(50 & 51 Vict. c. 30), of 1889 (52 & 63 Vict. c. 36), and of 
1890 (53 & 54 Vict. c. 69). 

It is said that there are a few cases in which it may still 
be desirable to resort to the leasing powers of the Settled 
Estates Act, viz. : First, in mining leases where it is desired 
to reserve a peppercorn rent, or where a tenant for life, 
impeachable for waste, wishes to lease open mines, as under 
that Act, sect. 4, only one-fourth of the rent need be set 
aside as capital moneys instead of three-fourths as required 
by the Settled Land Act, 1882 ; and secondly, in the case of 
a lease by a tenant in dower under sect. 46. Where, as in 
some cases is allowable, powers of leasing have been obtained 
by an order of the Court under the Settled Estates Act, 1877, 
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the powers of the Settled Land Acts cannot be exercised 
without first obtaining an order of suspension under the 
earlier Act. {Re Poole's Settled Estates, 1884, 32 W. E. 
956 ; 50 L. T. 585 ; Re Barrs-Eaden's Settled Estates, 1883, 
32 W. E. 194.) 

Various statutes deed with leasing powers of the Crown, of 
Q-ovemment Departments, corporations, companies, and local 
authorities and others. As a corporation of any kind, 
whether sole or aggregate, municipal or otherwise, is said 
never to die, there can be no devolution to personal or other 
representatives. When it grants or accepts a lease it grants 
or accepts for itself and its successors. 

All persons except alien enemies and others who are under 
disability may grant leases. 

Tenants in fee simple are imf ettered, except where they are 
corporations and governed by statute or their regulations. 

Copyhold tenants may let according to the customs of their 
respective manors, usually for not more than a year, unless 
the sanction of the lord is given for a longer term. Lords 
of manors may let certain portions of the waste lands of 
manors, subject to custom and statute. 

Eeversioners and remaindermen may lease, but the leases 
do not become operative as such until the reversion or re- 
mainder falls into possession. 

Joint tenants, tenants in common, and coparceners may 



Lessees may grant leases except in so far as they may be 
restrained by the demises imder which they hold. 

Infants at common law may grant leases, which though 
not void are voidable on their attaining full age, when they 
may, if they please, confirm them. In some parts of the 
country, where the custom of gavelkind prevails, full age is 
reached at fifteen, when dispositions of land can be made. 
Infants' estates may also be leased under the direction of the 
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Court of Chancery, and provisions, as we have intimated, are 
made for leases on behalf of infants by the Settled Estates 
Act, 1877, and the Settled Land Acts, so that an infant can 
now get the fullest protection and a tenant security of tenure 
for a long period. 

Ghiardians by nature or nurture may grant certain leases. 

Meuried women may grant leases, subject to their rights 
and obligations as appearing by the Meirried Women's Pro- 
perty Act and the Settled Land Acts, and with due regard to 
those cases, rarely necessary, where husband must join and 
concur, and due acknowledgment be made. 

Persons of unsound mind, not so found by inquisition, may 
grant leases, but such leases will be voidable by them or at 
their instance, if it is shown that their mental condition was 
known to the lessee, or there is gross inadequacy of rent or 
some other fact pointing to undue advantage. In those so 
found by inquisition, their committee, under the direction of 
a judge in lunacy and subject to certain regulations, may 
make leases. 

Persons intoxicated or suffering under duress are protected 
from any advantage being taken of their condition, but they 
are at liberty to ratify when the adverse condition has ceased, 
before which they may avoid the transaction. A species of 
unfair dealing, akin to duress, which the Courts will not 
allow, is where a person grants a lease to one who stands to 
him in a fiduciary relationship. 

With regard to convicts, any person who has been con- 
victed of treason or felony and sentenced to death or penal 
servitude is precluded from leasing, unless he is lawfully at 
large under any licence, or has suffered his punishment, or 
received a pardon. During his disability the administrator 
of his property may let any part of it at his discretion 
(33 & 34 Vict. c. 23). 

Alien friends may now acquire and dispose of property as 

s. 4 
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freely as natural-bom subjects, by reason of the Naturaliza- 
tion Act, 1870 (33 & 34 Viet. o. 14). 

An agent may lease, if he has sufficient authority, so as to 
bind his principal ; but such authority must be under seal, if 
the lease is to be by deed. A lease improperly granted may, 
however, be ratified by the principal, by verbal or written 
assent or acceptance of rent, or in some other unequivocal 
way. 

A judgment debtor after judgment but before his lands 
are delivered in execution may lease such lands. If the 
lands are delivered in execution the execution creditor may 
lease lands that are not already leased, but at law the lease 
will only be co-existent with his estate in the land, and wiU 
therefore come to an end when he is paid off or satisfied. 

By the Bankruptcy Act, 1883, the trustee in bankruptcy 
may lease in the same way as the bankrupt could have done, 
provided he has not disclaimed. 

Executors and administrators may lease, subject however 
to the rights of the persons beneficially entitled to set such 
leases aside if not made in due course of administration. 
An administrator durante minoritate may demise during the 
non-age of the executor for whom he acts, but such executor 
may avoid the lease on attaining his majority. 

Trustees may lease in some cases by virtue of the Settled 
Land Acts, e.g.^ when they do so on behalf of an infant 
tenant for life, or an infant having the power if of full age 
to lease. 

The Public Trustee Act, 1907 (6 Edw. 7, c. 55), coming 
into operation 1st January, 1908, provides for the appoint- 
ment of a public trustee, and, among other powers, he will 
have the power of leasing in any of the following capacities : 
(1) As executor or executor and trustee of a will. (2) As 
trustee or custodian trustee of a settlement (including a will). 
(3) As administrator under a wiU or an intestacy. (4) As 
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administrator of estates of small value. (5) As judicial 
trustee under the Judicial Trustee Act, 1896. (6) As ad- 
ministrator of the property of a convict imder the Felony 
Act, 1870. 

His powers are fairly well defined by the statutes and rules 
made thereunder, but his liabilities may give rise to litiga- 
tion, particularly in reference to covenants for quiet enjoy- 
ment, and it will sometimes be difl&cult to say whether in the 
event of any damages being awarded against him they are to 
come out of his own pocket, or out of assets only as far as 
they will go. The powers indicated above will allow him 
also to assign, whether alone or jointly with any private 
executor or trustee, in the due administration of the estate or 
of any trust. Apparently it will be advisable for him to give 
a qualified covenant or stipulation for quiet enjoyment in the 
event of his leasing, and so safeguarding against personal 
liability, except in respect of his own acts apart from the 
trust. 

The formulation of rules is provided for. 

The Judicial Trustee Act, 1896 (59 & 60 Vict. c. 35), may 
be resorted to only under an order of the Court of Chancery. 
Eules are formulated in connection with this Act. A receiver 
is usually permitted to grant leases for a year or less or for 
not more than three years, without applying to the Court, 
but his powers in this connection are frequently set forth in 
the order appointing him. The Tithe Act, 1891 (54 Vict, 
c. 8), it may be mentioned, has provisions setting forth the 
scope of a receiver's powers and duties as to leasing under 
that Act, when appointed by the County Court. 

A receiver of the income of mortgaged property, when 
appointed under the Conveyancing Act, 1881 (44 & 45 Vict, 
c. 41), s. 19 (i, iii), has his powers and duties defined by 
sect. 24. He is declared to be the agent of the mortgagor, 
who is therefore alone Uable for any of his wrongful acts 

4(2) 
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committed in the course of his receivership — e.g.y breach of 
covenant for quiet enjoyment. 

Under the same Act, sect. 44, a person entitled to a rent- 
charge, or other annual sum issuing out of land, or out of the 
income of land, may when any part of such annual sum is in 
arrear and unpaid for forty days, demise the land charged or 
any part thereof to a trustee for a term of years on trust by 
sale, mortgage or demise, for all or any part of the term, to 
raise and pay the annual sum and any arrears. Here com- 
plicated questions may arise as to any covenants express or 
implied for quiet enjoyment. 

Persons not in their individual capacity, i,e, when they are 
corporations sole or aggregate, have been from time to time 
the subjects of express legislation. 

The sovereign as a corporation sole is regulated by various 
statutes. So too, lands belonging to the King's eldest son as 
Duke of Oomwall, and lands over which the Admiralty and 
other public departments have power, are subject to various 
enactments. 

Corporations may make leases imder their common seal, so 
far as they are not prevented by statute or their bye-laws or 
regulations. 

Companies under the Companies Acts may also make leases 
subject to the statutes and regulations which bind them. 

Corporations are of two kinds, lay and ecclesiastical, the 
former being subdivided into civil and eleemosynary. 

With regard to municipal corporations there is an exten- 
sive patchwork of legislation governing them, which can be 
consulted whenever it is desirable to ascertain the extent of 
their rights and obligations. The Municipal Corporations 
Act, 1882 (45 & 45 Vict. c. 50), the Local Government Act, 
1888 (61 & 52 Vict. c. 41), the adoptive Labouring Classes 
Act, 1851 (14 & 15 Vict. c. 34), the Housing of the Working 
Classes Act, 1890 (53 & 54 Vict. c. 70), may be mentioned 
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among others. Going back to early days, the Poor Law of 
Elizabeth gave power to the overseers to acquire lands for 
allotments. This was extended by an Act of Geo. III., since 
when a large number of statutes have been passed from time 
to time giving power to local authorities to demise lioid in 
allotments and small holdings. The Allotments Act of 1887 
(50 & 51 Vict. c. 26), amended in 1890 by the Tenants' Com- 
pensation Act (53 & 54 Vict. c. 57), and further extended to 
parish councils in 1894 by the Local Government Act of 
that date (56 & 57 Vict. c. 73), the Allotments Acts, 1887— 
1890, the Small Holdings Act, 1892 (55 & 56 Vict. c. 31), 
and the Small Holdings Act, 1907 (7 Edw. 7, c. 54), may 
be referred to. 

The Universities and College Estates Acts, 1858 and 1860 
(21 & 22 Vict. c. 44, and 23 & 24 Vict. c. 59), regulate the 
Universities of Oxford, Cambridge, and Durham, and their 
respective colleges, together with Eton and Winchester, which 
are lay and civil corporations aggregate. 

Ecclesiastical corporations aggregate, as the dean and 
chapter of a cathedral, and eleemosynary corporations aggre- 
gate, as the master and fellows of a college, could at one time 
grant leases for any term. Ecclesiastical corporations sole 
could only make leases to endure for their own estate. A 
considerable number of statutes have enlarged or restrained 
the conmion law rights, the earliest of which are — 32 Hen. 8, 
c. 28, 1 Eliz. 0. 19, 13 Eliz. c. 10, 14 Eliz. c. 11, 18 Eliz. 
c. 11. The Ecclesiastical Leasing Acts, 1842, 1858 (5 & 6 
Vict. c. 108 and 21 & 22 Vict. c. 57), may also be referred to, 
and many others. 

Churchwardens and overseers have statutory leasing powers. 
Charities with respect to leasing are largely under the 
governance of the Charitable Trusts Act, 1853 (16 & 17 Vict. 
c. 137), and the Charitable Trusts Amendment Act, 1855 
(18 & 19 Vict. 0. 124). 
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The above information is suggestive of the extensive legis- 
lation that may have to be looked into, when it is intended 
to take a lease from a corporation aggregate or sole, or from 
a limited company, and so that the interests of a lessor or 
lessee may be safeguarded, or of an assignee of reversion or 
term ascertained, in connection with covenants and agreements 
for quiet enjoyment or otherwise. 

The leasing powers exercisable on behalf of an infant tenant 
for life or one having the powers of a tenant for life under 
the Settled Land Acts, as regulated by those Acts, will 
generally be by the trustees of a settlement. 

By the 11 Geo. 4 & 1 Will. 4, c. 66, ss. 16, 17, and the 
Settled Estates Act, 1877 (40 & 41 Vict. c. 18), ss. 46, 49, 
the Court has power to direct certain leases of infants' 
estates. 

The lefising powers of a married woman tenant for life, or 
married woman having the powers of a tenant for life, are 
also provided for under the Settied Land Acts and subject to 
her rights under the Married Women's Property Act, 1882 
(45 & 46 Vict. c. 75). 

All persons except alien enemies or those who are under 
disability may take leases. This comprises infants, with 
their right to avoid or confirm on reaching majority, and to 
protection from unfair dealing; persons mentally deficient 
not so found by inquisition, with similar right to avoid or 
confirm as when granting leases ; for like persons of unsound 
mind, when so found, the taking of leases will of course be 
by their committee. Persons under duress or intoxicated 
may take leases, but avoid them afterwards or confirm. 
Married women may take leases. 

The administrator of a person convicted of treason or 
felony may take leases unless the convict is discharged, 
pardoned or out on leave (33 & 34 Vict. o. 23), when he is 
entitied to deal with his own property. 
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Corporations may take leases. The Mortmam and Chari- 
table Uses Act, 1888 (51 & 62 Vict. o. 42), may afEeot their 
position in this respect. 

A person may take a lease as trustee for another whether 
he is a private trustee or otherwise, if within his powers. 
There are various statutes allowing leases to be taken by 
trustees for charitable uses, friendly societies, religious pur- 
poses, or the promotion of education, art, literature, and 
science, public libraries, parish councils, spiritual persons 
performing the duties of any ecclesiastical office, church- 
wardens and overseers, and also guardians of the poor. 

The above information, as to who may grant and accept 
leases, will suggest the necessity of careful inquiry and con- 
sideration by intending lessors and lessees, and assignees of 
reversions or terms, to ascertain their rights and liabilities 
with regard to covenants or agreements for quiet enjoyment, 
title, or otherwise. 

The exposition of the law given in this work, with regard 
to title and quiet enjoyment generally, will apply to the 
relationship of landlord and tenant when created or contracted 
for in respect to corporations, or of companies under the 
Companies Acts, or to persons acting under settlement or 
statutory powers, with this important reservation that, when 
a corporation or a company is either the creature of statute or 
governed by statutory sanction, it cannot be made liable for 
contracts going beyond its statutory power; and a lessee 
therefore should, if he desires thoroughly to know his posi- 
tion, consult the legislation bearing upon the transaction 
contemplated, and have legal advice if necessary before 
making a bargain in respect of taking a lease or assignment 
of lease. For instance, a tenant for life under a settlement 
can grant leases under the Settled Land Acts that will endure 
after his decease for the full term granted. If granted for a 
longer term than that sanctioned by the statute, or any 
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settlement or power, it will be void except as against the 
grantor for any period in excess of that authorized. He is 
estopped from taking shelter under the power, but the rever- 
sioner or remainderman expectant on the determination of 
his interest is not. There is no implied covenant for title 
on the part of a tenant for life or of a mortgagor or mort- 
gagee, or of anybody acting under a power. If he hfis only 
given the ordinary covenant for quiet enjoyment, or the 
covenant is implied, and the reversioner or remainderman, or 
other person on whom the interest devolves, causes the tenant 
to be ejected by reason of a lease being granted in excess of 
power, the lessor's estate will not be liable, imless the lessor 
expressly covenanted for title or covenanted for quiet enjoy- 
ment against the acts of persons lawfully claiming the pro- 
perty. 

In municipal corporations and in limited companies under 
the Companies Act, and in all corporations, lay or eccles- 
iastical, the like principle will obtain. But there is appa- 
rently this difference between them and private individuals, 
in that the latter may covenant beyond their estate or power, 
whether for title or quiet enjoyment or both, and be estopped 
from denying their grant if possession taken, whereas the 
former cannot act ultra vires their powers so as to make them 
liable for any breach after their powers are exhausted. For 
instance, a municipal corporation authorized to lease for five 
years leases for seven, and covenai^ts for quiet enjoyment, for 
the full period, but ejects the lessee at the expiration of five 
years. They will not be liable, unless after the expiration of 
the term for which they could have granted they have 
accepted subsequently accruing rent, and so established a 
yearly tenancy during the currency of which they eject. 
The distinction may be made dear by considering a private 
individual in two capacities, that is, as one having statutory 
or settlement powers, and as one who may let as long as he 
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pleases, if he is prepared to run all risks from his ejecting 
after the period prescribed by his settlement or statutory- 
powers. A corporation on the other hand, as a bishop, is 
entirely the creature of law as regulated by statute. He is, 
in this connection, not a human entity. He has no power of 
leasing ecclesiastical hereditaments except by statute, and if 
he does so he may, when the period has expired for which he 
could have granted, come in in his corporate capacity and 
take possession, without being liable in his private capacity 
for interference with quiet enjoyment. 

At common law covenants ran with the land, but not with 
the reversion. {Thurshy v. Plants 1846, 1 Wms. Saunders ; 
Stevem v. Copp, 1868, L. R. 4 Ex. 20.) This was re- 
medied by 32 Hen. 8, c. 34, whereby landlords and tenants 
were placed on the same footing. But even then, on any 
change of ownership, there had to be an attornment whereby 
the relationship between fresh parties was established, other- 
wise there was no sort of privity between them. This was 
altered by 4 & 5 Anne, c. 3, which removed the necessity for 
attornment, provided that no tenant should be prejudiced by 
paying rent without notice of an assignment. {Saltcock v. 
Earston, 1875, 1 0. P. D. 106 ; 45 L. J. 0. P. 125 ; 34 
L. T. 130 ; 24 W. R. 430.) These two enactments, how- 
ever, only apply to leases under seal. {Brydgea v. LeioiSy 
1867, 3 Q. B. 603 ; 11 L. J. Q. B. 286 ; Standen v. 
Christmas, 1847, 10 Q. K 135 ; 16 L. J. Q. B. 265.) So 
that on assignment, whether inter partes or by operation of 
law, of a parol demise or the reversion, there must be acknow- 
ledgment by one and acquiescence by the other equivalent to 
the old method of attornment in the new relationship, and 
usually evidenced by the payment and acceptance of rent as 
rent, as by assignee of the lease to the lessor, or the lessee to 
assignor of the reversion. 

A covenant is said to run with the land when either the 
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liability to perform it or the right to take advantage of it 
passes to the assignee of the land. A covenant is said to run 
with the reversion when either the liability to perform it or the 
right to take advantage of it passes to the assignee of the 
reversion. {Spencer^s Casey 1 8. L. 0.) AU implied cove- 
nants run with the land and also with the reversion, and so 
do express covenants which touch or concern the thing 
demised. Therefore, covenants for quiet enjoyment whether 
express or implied so run, and so do covenants for title, and 
they pass to those who come in, as well by assignment by 
deed as by operation of law. 

A covenant for quiet enjoyment and a covenant for title 
run with the land, because they answer the first requisite of 
" touching or concerning something in being at the date of 
the covenant and parcel of the demise." 

On express covenants the original parties and their personal 
representatives having assets are always liable. {Auriol v. 
Mills, 1790, 4 T. E. 98 ; Thurshy v. Phnt, supra ; Stuart v. 
Joy, [1904] 1 K. B. 362.) In the last case Cozens-Hardy, J., 
said that " the position of the lessor in respect to covenants run- 
ning with the reversion is now precisely similar to the 
position of the lessee in respect to covenants running with 
the lease *' {i.e., land) ; " in neither case is liability extin- 
guished by the assignment." Under an express covenant, 
therefore, although arising by construction only, the obliga- 
tion continues during, and in respect of breaches in, the whole 
of the term granted by the lease, notwithstanding, in the 
case of the lessor, he may have transferred his interest 
{Williams v. Burrell, 1846, 1 0. B. 402; 14 L. J. 0. P. 98; 
9 Jur. 282) ; or, in the case of a lessee, the lease may have 
been assigned over {Auriol v. Mills, supra). So, a lessor may 
always be sued on his express covenant for quiet enjoyment 
or any other express covenant running with the land, follow- 
ing the rule established by old cases where a lessee can be 
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sued on his express covenant. (Barnard v. Chdscall^ Or. Jao. 
820 ; Brett v. Cumberland, ib. 521 ; Btellier v. Caabard, 1664, 
1 Sid. 266; 1 Lev. 127; Coghill^. Freelove, 1691, 3 Mod. 
325.) On the other hand, the obligation under an implied 
covenant, so far as the lessor's, and apparently so far as the 
lessee's, liability is concerned, ceases on the transference of 
the estate. {Pen/old v. Abbott, 1862, 32 L. J. Q. B. 67.) 

An implied covenant arises where in a deed of demise 
there is no express covenant, or in a simple writing there is 
no express stipulation in the nature of a covenant. 

In the Mayor of Swansea v. Thomas (infra). Pollock, B., 
made some observations, based on Walker^ s Case (3 Eep. 22a), 
suggestive of the extinguishment of obligation even in respect 
of express covenants on assignment, where a person who could 
go against lessor or his assignee, or lessee or his assignee as the 
case might be, elected to go against the assignee. Later cases, 
however, restrict this principle to the liability arising from 
privity of estate, and decide that where there is an express 
covenant, there is privity of contract and the liability betweeA 
original parties continues. (Auriol v. Mills, supra ; Stevenson 
V. Lamhard, 1802, 2 East, 575 ; Baynton v. Morgan, 1888, 
22 Q. B. D. 74 ; 58 L. J. Q. B. 139.) 

Neither at common law nor by statute does a parol demise 
or any agreement thereunder run with the land. (Elliott v. 
Johns(yn, infra,) Therefore, in the case of such a demise 
whether in writing, or verbal, or by implication, then on as- 
signment of reversion or of term in whole or in part, any 
remedy (so long as the old tenancy continues and until a fresh 
one is created) must be taken against the original stipulator. 
(Bickford v. Parson, 1848, 5 0. B. 920 ; 17 L. J. 0. P. 192.) 
This interesting difference between an assignment of a rever- 
sion or term where the demise is under seal and an assign- 
ment where the demise is not under seal (i.e,, simple writing, 
verbal, or by inference) will receive further illustration as we 
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proceed. Remembering that the e£Eeot of the Statutes of 
Hen. 8 and of Anne, referred to, was to make covenants in 
or implied by a deed that ran with the land run also with the 
reversion, and prevent the necessity of attornment, when there 
was a change of interest whether by assignment of reversion 
or term, in whole or in part, and that neither statute is appli- 
cable to a parol demise, we can readily differentiate. An 
implied covenant in a parol demise, or even an express written 
stipulation, does not therefore run with the land or with the 
reversion for the purpose of getting the benefit of the above 
statutes. 

Conditions stand on the same footing as covenants with 
regard to running with the land. {Horsey Estate v. Steiger^ 
[1898] 2 Q. B. 259; [1899] 2 Q. B. 79; 67 L. J. Q. B. 
747; 68 ibid. 743; 79 L. T. 116; 18 ibid. 867; 47 W. R. 
644; 15 T. L. E. 367; Stevens v. Copp, 1868, L. R. 4 Ex. 
20.) Indeed, by sect. 1 of 32 Hen. 8, c. 34, assignees of the 
reversion have the same benefits and remedies as lessors or 
grantors in respect of covenants and conditions which are 
coupled together; and sect. 2 gives the same remedies and 
benefits against assignees of the reversion as could be had 
against the lessor or grantor, also coupling covenants and 
conditions. 

In Carlton v. Bowcock (1885, 61 L. T. 659), it was held 
that, where a person claiming to be assignee of the reversion 
receives rent by fraud or misrepresentation, such payment is 
no evidence of title, but where there is no fraud or misrepre- 
sentation, such payment is prim& facie evidence of title, and 
the tenant can only defeat that title by showing that he paid 
the rent in ignorance of the true state of title, and that some 
third person is real assignee. 

In Barnard v. Oodscall {supra) y an action for covenant had 
been brought on an indenture of demise of a house to the 
defendant The breach assigned was, for not repairing the 
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house within a month after warning given the 1st of January, 
9 Jac. 1, there being an express covenant on the part of the 
lessee for himself, his executors and assigns, that he would 
repair within a month, and this being a covenant that ran 
with the land. Defendant, the lessee, pleaded that he 
assigned before the warning. Held, however, that the 
plaintiff, the lessor, must succeed, the covenant being express; 
and Brett v. Cumberland^ Hellier v. Casbardy and Coghill v. 
Freelove (supra) y emphasize the same principle. Following 
this reasoning a lessor, notwithstanding assignment of the 
reversion, is liable to ttie lessee or his assigns for breach of 
express covenant, and this will apply to a covenant for quiet 
enjoyment and any other covenant running with the land. 
Moreover, as the personal representatives having assets of a 
lessee are liable on express covenants that run with the land 
{Bachehur v. Oage^ Executor of Oage^ Or. Car. 188), it follows 
that the personal representatives having assets of a lessor are 
also liable. 

In Auriol v. Milk (supra) ^ it was held that the bankruptcy 
of the lessee, i.e., assignment by operation of law, was no bar 
to an action against him for rent. The lease here was under 
seal. 

In Thursby v. Plant (supra) , it seems that a lessee had 
covenanted that if he his executors administrators or assigns 
or any tenant or imdertenant, or occupier of the land demised 
or any part thereof, should at any time during the term be 
convicted of committing any offence under the Game Laws, 
the lessor could determine the lease and re-enter. An occu- 
pier was convicted of shooting game without a certificate. It 
was held that this did not entitle the assignee of the reversion 
to maintain ejectment. Martin, Channell and Oleasby, BB., 
were of opinion that the condition was merely personal, and 
did net touch or concern the land so as to run with the 
land. 
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In Stevens v. Copp (1868, 31 L. E. 4 Ex. 20), a similar 
case, the covenant was that, if the lessee his executors admini- 
strators or assigns or any tenant or undertenant or occupier 
should at any time during the term be convicted of commit- 
ting an oflEence under the Game Laws, the tenancy would be 
forfeited, and it was held that the conviction of the occupier 
for shooting game without a licence did not entitie the 
assignee of the reversion to maintain ejectment. 

An implied covenant in a parol demise so far as the lessor's 
liability is concerned ceases with the determination of his 
estate {Pen/old v. Abbott, 1862, 32 L. J. Q. B. 67), and so 
far as the lessee's liability is concerned, ceases with the deter- 
mination of his estate. 

In Brydges v. Le^m {supra), whilst defendant was a tenant 
under a lease not sealed, the lessor assigned his reversion to 
the plaintiff, who thereupon gave notice of the assignment to 
the defendant. Defendant continued to occupy, and after- 
wards was sued by plaintiff for breach of certain terms in the 
lease. The decision turned upon technical points in pleading, 
a verdict being entered and sustained for the plaintiff ; but 
Denman, 0. J., in view of 32 Hen. 8, c. 34, said that no 
doubt by such conveyance, meaning the assignment, the 
tenant became tenant to the plaintiff on the terms of the 
lease, but it was doubtful if any promise in law arose. 

In Standen v. Chmtmas (1847, 10 Q. B. 135 ; 16 L. J. 
Q. B. 265), where a lease for a term certain had been granted 
not under seal which contained an undertaking on behalf of 
the lessor and his assigns for quiet enjoyment, it was held 
that his assigns might maintain an action for use and occu- 
pation ; for, the lessor having granted for himself and his 
assigns, the permission of any person who might become 
assignee of the reversion during the lease was virtually 
included, so that the occupation became in point of law 
permissive on the part of the assignee, as soon as his interest 
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accrued. And that, as the statute 32 Hen. 8, c. 34, applies 
only to leases under seal, when a lease is not by deed, the 
assignee of the reversion cannot maintain an action against 
the lessee for breach of any agreement to repair. If the 
lessee had acknowledged his new landlord, then a new lease 
would have sprung up on the same terms as the old, and the 
lessee would be liable to the assignee of the reversion for 
breach of any undertaking to repair. 

Suppose that a lessor, who is subject only to an implied 
covenant for quiet enjoyment, assigns his reversion and there 
is a breach of covenant for quiet enjoyment before the lessee 
has acknowledged and acquiesced in the new relationship, the 
lessor is the one against whom action must be brought for 
breach of covenant for quiet enjoyment, for his interest is not 
completely determined till the assignment has been acknow- 
ledged and acquiesced in by the lessee. 

In Bickford v. Parson {supra) ^ plaintiff had demised by 
parol to defendant and then assigned his reversion. There 
was no attornment between the assignee and defendant. 
Plaintiff was held entitled to sue for rent, the lease not being 
under seaL Here too, in the event of any breach of implied 
covenant or express stipulation for quiet enjoyment, the 
tenant would have had his remedy for such breach against 
the original lessor. Wild, C. J., repeated an argument in 
Webb V. Russell (1789, 3 T. E. 393) which he approved, 
"that there are three relations at common law which may 
exist between the lessor and the lessee and their respective 
assignees : first, privity of contract, and which is created by 
the contract itself and subsists for ever between lessor and 
lessee ; secondly, privity of estate, which subsists between 
the lessee or his assignee in possession of the estate and the 
assignee of the reversion ; thirdly, privity of contract and 
estate, which both exist when the term and reversion remain 
in the original covenantors." The lease in the case so 
referred to was under seal. 
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Acknowledgment and acquiescence, expressions used to 
signify attornment, are generally sufficiently evidenced by 
payment and acceptance of rent as rent, though there are 
many other ways in which a new relationship between fresh 
parties may be effected, it being a question of fact in each 
case depending on all the circumstances. {Smith v. EggingtoUy 
L. E. 9 C. P. 145 ; 43 L. J. 0. P. 140.) 

In Alhock v. Mobrhouse (1882, 9 Q. B. D. 306 ; 47 L. T. 
N. S. 440) we have a curious tangle of relationships. Shier 
by parol let premises to Moorhouse from year to year. 
Moorhouse then assigned to Swan and Hodwen ; they after- 
wards paid rent to Shier, who however gave the receipts to 
Moorhouse, but never acknowledged the tenancy of Swan 
and Hodwen, who never attorned to him. Afterwards Shier 
conveyed his reversion to the plaintiff, who then sued Moor- 
house for rent. The Court of Appeal, Jessel, M. E., and 
Londley, L. J., affirming the lower Courts, found against 
him. They were disposed to think that Shier could have 
sued Moorhouse because there was privity of contract between 
them, but on the question for decision they were clearly of 
opinion that Moorhouse was not liable to the plaintiff as he 
had no estate or interest in the land, and there was no privity 
of estate between him and plaintiff which must exist if 
attornment is to be imnecessary under the Statute of Anne. 

The incidence of any implied covenant for quiet enjoyment 
could therefore be clearly ascertained in the event of any 
disturbance by the assignee of Shier, for Shier would be 
liable at the suit of Moorhouse, or of Swan and Hodwen 
suing in the name of Moorhouse. For after each assignment 
nothing but the privity of contract remains, and upon that 
contract the rights of the original parties alone stand until 
the new relationship is established, which as we have seen is 
usually by the payment and acceptance of rent as rent as 
between the assignees of reversion and lease. 

In JEllioU V. Johnson (1867, L. E. 2 Q. B. 120 ; 36 L. J. 
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Q. B. 50), it seems that defendant had demised a farm for 
fourteen years. In the instrument which was imder seal 
there was a covenant by the lessees that they would not 
assign without the licence of the lessor, coupled with a proviso 
for re-entry in the event of breach ; and there was a covenant 
by the defendant, the lessor, that he would at the expiration 
of the tenancy pay for certain things at a valuation. At the 
end of the lease the lessees remained in possession, and paid 
rent as theretofore, without any fresh agreement, thereby 
becoming tenants from year to year on such terms of the 
original lease as were not inconsistent with such a tenancy. 
Afterwards they assigned their interest in the premises, with 
the right to a valuation, to the plaintiffs. The plaintiffs 
entered into occupation, but never paid any rent, and de- 
fendant never recognized them as his tenants. Nevertheless 
they claimed, without success, however, that defendant should 
pay them at a valuation. Even if there had been a recog- 
nition of the tenancy, the Court doubted whether it would 
have passed the right to sue on the special stipulation, because 
a licence to assign had not been obtained. Plaintiffs were 
assignees of a parol agreement, not of the original lease. 

In Cornish v. Stubbs (1870, L. E. 6 0. P. 334), A. had let 
a house to B. as weekly tenant on the terms that he would 
allow B. a reasonable time to remove his goods after notice to 
quit. A. died, and his son 0. succeeded to the property, 
and B. paid him rent. 0. gave B. a week's notice to quit, 
and at the end of the week took possession, refusing to allow 
B. a reasonable time to remove his goods. Held, that 0. was 
bound by the stipulation, and that B.'s tenancy therefore con- 
tinued for a reasonable time so far as was necessary for the 
purpose of removing goods. A. had also allowed B. to stack 
timber on a wharf adjoining the premises let to him by A., 
and the rent was paid partly in respect of that privilege. 
Held, that such licence might also be considered as continued 

s. 6 
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by C, and that it could not be revoked without allowing B. a 
reasonable time to remove the timber. 

In Wyatt v. CoU (1877, 36 L. T. 613), a tenant for life of 
an estate for 1,000 years had demised from year to year with 
a clause for six months' notice to quit, the lessee covenanting 
to repair. After the death of the tenant for life, the co- 
executor assigned the reversion of the estate of 1,000 years. 
The lessee thereupon paid, and continued to pay, rent to the 
assignees of the reversion. Held, that this formed evidence 
to show that he held on the terms of the original agreement, 
which otherwise came to an end by the death of the tenant 
for life. 

In Buckworth v. Simpson (1836, 1 0. M. & E. 834 ; 4 L. J. 
Ex. 104), the defendants as executors of a deceased tenant 
who had occupied imder a parol demise took possession and 
paid rent. The Court held that, by such payment to and 
acceptance by the landlord there was an adoption of all the 
terms of a yearly tenancy, including a contract by the lessee 
to repair. So, too, the landlord would have been liable to the 
executors for breach of any implied covenant or express stipu- 
lation for quiet enjoyment. 

In Boot V. Wikon (1807, 8 East, 311), it was held that 
assumpsit lay against a lessee from year to year by his lessor 
upon his agreement to pay rent during the tenancy, notwith- 
standing his bankruptcy, and the occupation of his assignee 
during part of the term for which the rent accrued. Lord 
Ellenborough, C. J., said the case of Wadham v. Marlow 
(M. 26 Geo. 3, B. E., 4 Dougl. 438) only decided that the 
action of debt on the reddendum would not lie against the 
lessee for rent accruing after the bankruptcy when the lessee 
had ceased to occupy the premises, and the assignee was in 
possession under the Commissioners' account. The demise 
here was evidently by parol, and the assignment at law by 
reason of the lessee's bankruptcy could not remove his liability 
for rent until the assignee's tenancy had been acquiesced in. 
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In the case put the assignee would not be able until then to 
claim for any breach of contract for quiet enjoyment. 

With regard to incorporeal hereditaments, rights, privi- 
leges, and profits, we have seen that they may be the subjects 
of demise, with the like incidents to those of land, including 
express or implied covenant for quiet enjoyment. But, inas- 
much as a demise of them alone must be by deed, there will 
be no difficulty as to rights and obligations of covenants run- 
ning with the reversion or the subject-matter of the grant ; 
but where, as being appurtenant to corporeal hereditaments, 
they pass under a demise sufficient to pass the latter, they 
will be also excluded from the benefit of the statute of Henry 
and subject to the same rule which has been discussed with 
reference to the corporeal hereditaments, on assignment of 
term or reversion. 

In Hooper v. Clarke (1867, L. E. 2 Q. B. 200 ; 36 L. J. 
Q. B. 79), 0. had demised to defendant for years the exclu- 
sive right to kill game on certain lands, together with the 
use of a cottage for a keeper. There was also a covenant that 
defendant would leave the estate as well stocked with game 
as when he took it. The defendant entered and occupied 
during the term. 0. assigned his reversion to plaintiff, who, 
after the end of the term, brought his action against defen- 
dant for breach of covenant to leave the land stocked as at 
the beginning. Held, that the demise was a demise of an 
incorporeal hereditament, that the covenant was one which 
would pass to the assigns {Le.y ran with the subject-matter 
of the demise), and the action would therefore lie at the 
suit of plaintiff. Oockbum, 0. J., said the covenant ran 
with the land. There would be also a covenant implied, if 
not expressed, for quiet enjoyment, and under that, if 
broken by the assignee, the defendant could sue him by 
virtue of its running with the land or the reversion, or sue 
the lessor by virtue of privity of contract. 

6(2) 
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We may now note the position of an owner where some- 
body is in possession, and he cannot succeed in a claim for 
rent owing to the want of privity between him and the 
occupier. Then, the liability for use and occupation, a 
common law right strengthened by statute, exists. {GHbson 
V. Eirk, 1841, 1 Q. B. 85; 11 Geo. 2, c. 19, s. 14.) The 
Act provides for the recovery in most cases where somebody 
is in occupation not under an indenture of demise. If the 
occupier has no privity with the owner, although he was let 
in by a valid demise, he cannot claim the benefit of any 
implied covenant or express stipulation for quiet enjoyment, 
if ousted by the owner, unless he does so in the name of the 
person from whom he derived his possession, and who has 
privity with the owner. For instance, A. lets to B. by parol. 
B. assigns his interest in the premises to 0. A. is not obliged 
to take rent from 0. as rent. Until he acknowledges 0. as 
his tenant, he may sue B. for the rent. He cannot turn 0. 
out, for if he does, though the latter cannot in his own name 
sue for breach of covenant for quiet enjoyment, he may have 
an action for trespass. A. can sue 0. for use and occupation, 
and when the relationship of landlord and tenant is adopted, 
for rent. If he sues for use and occupation, he may do so at 
any time as the payments become due de die in diem. 

In Rennie v. Robinson (1823, 1 Bing. 147), A. hired 
apartments of B., who afterwards let the entire house to C, 
who sued A. in an action for use and occupation for the hire 
of the apartments. It was held that A. could not impeach 
O.'s title. Dallas, 0. J., said defendant used and occupied 
the premises under a lease from Williams. Williams then 
conveyed to Eennie, and the defendant had notice of this 
conveyance. 

In Mortimer v. Preedy (1858, 3 M. & W. 602), the plaintifE 
sought to recover for use and occupation of the premises for 
a bygone time and before he had the reversion. The 
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proper remedy seemed to be action for debt for rent on a 
parol demise, but teohnioal questions made the case of not 
much use in the present connection, except that the Court 
was of opinion that an assignee of a parol demise could sue 
for use and occupation subsequent to the assignment. 

In Rochester v. Pierce (1808, 1 Camp. 466), it was held 
that a corporation could maintain this action. 

In Lowe v. L. 8f W. W. Ry. (1852, 18 Q. B. 632; 21 
L. J. Q. B. 361), it was decided that, where a corporation 
actually used and occupied land for the purpose of their 
incorporation, they are liable for use and occupation, though 
they did not contract under their common seal. In case of 
a railway under the Companies Clauses Consolidation Act 
(8 & 9 Vict. c. '16), s. 97, which provides that any contract 
which, if made by private individuals, might be made by 
parol, may be made by parol on the part of the directors, 
and that such a company may be presumed to have made 
such contract for use and occupation, and are therefore liable. 

In Hickman v. Machin (1869, 28 L. J. Ex. 310), it was 
held that the assignee of a mortgagor, who had let a tenant 
into possession after the mortgage, could sue such tenant for 
use and occupation, notwithstanding notice by the mortgagees 
to pay rent to him. It seems the mortgagor had agreed to 
grant a lease to the defendant with privity of the mortgagees, 
who, however, were no parties to the agreement. The de- 
fendant was let into possession under the agreement and paid 
rent to the mortgagor, who then assigned to the plaintiff who 
sued the defendant. 

In How V. Kennett (1835, 3 A. & E. 659), it was held that 
the action did not lie against an assigneee of a tenancy 
created by simple contract, who had npt occupied the 
premises. 

Such an action has been held to lie for the use of a water- 
course {Davis V. Morgan^ 1825, 4 B. & C. 8) ; for a right of 
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shooting (Dawes v. Dotcling, 1874, 22 W. E. 770); for 
pasture and eatage of grass {Suttan v. Temple^ 1843, 12 
M. & W. 52) ; for the use of veins and minerals {Jones v. 
Reynolds^ 1836, 4 A. & E. 805) ; and for furnished lodgings 
{Cook V. Moylon, 1847, 1 Ex. 67 ; 16 L. J. Ex. 253) ; or 
unfurnished, and even where the premises have been burnt 
down by accidental fire {Izon v. Oo^toUy 1839, 5 Bing. N. C. 
601; 7 Scott, 537; 3 Jur. 653). Wherever an owner's 
remedy can only be for use and occupation, and not for rent, 
the occupier is not able personally to take advantage of any 
covenant or stipulation, express or implied, between original 
parties, and if the occupier was let in through somebody who 
had no right, or who acted from or through somebody who 
had no right, he may be ousted, notwithstanding that the 
owner has been paid for use and occupation. See Harding v. 
Cretherne (1790, 1 Esp. 67). So the assignee of the rever- 
sion, whether to corporeal or incorporeal hereditaments, or to 
the benefit arising out of any licence coupled with an interest, 
may maintain this action for use and occupation, where he is 
unable to show anything in the nature of an actual tenancy 
between him and the holder. But the person enjoying the 
corporeal or incorporeal hereditament or licence cannot claim 
the benefit of a covenant or stipulation for quiet enjoyment, 
because there is no privity between him and the owner. His 
remedy, if wrongly ejected, would be, as we have seen, by 
an action for trespass, but unless he has come in as assignee 
from or under the rightful holder, he can be put out by the 
landlord at any time. 

Covenants that run with the land, and which include 
covenants for quiet enjoyment, whether express or implied, 
in a deed are divisible and, on severance of the land or the 
reversion, the covenants run with the severed parts. And 
the cases in point apparently involve the application of the 
same principles as have heretofore been set forth with regard 
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to paxol demises, where there has been a part devolution of 
interest in any such parol demise or the reversion thereon, and 
attornment arises, without which there can be no privity 
between fresh parties. 

In Ttoymm v. Pickard (1818, 2 B. & Aid. 105), it was 
held that covenant would lie by the assignee of the reversion 
of part of the demised premises against the lessee for not 
repairing. This is covered by 32 Hen. 8, o. 34, s. 1, the lease 
of course being under seal, and a covenant to repair running 
with the land. Abbott, J., said the statute makes no material 
distinction between the assignee of the reversion and the 
assignee of the term. 

This also would operate to give the benefit or obligation of 
a covenant for quiet enjoyment or for title notwithstanding 
severance of the reversion or of the term. Thus : A. demises 
by deed 3 and 4, Buckle Street to B. for ninety-nine years 
with a covenant for quiet enjoyment. B. assigns his interest 
in 4, Buckle Street to 0. for the residue of the term. B. and 
C. are therefore each entitled as against A. to the benefit of 
the covenant for quiet enjoyment, and they would also be 
entitled to the benefit of any covenant for title if express. 
Suppose that A. then severs his reversion by conveying all 
his interest in 4, Buckle Street to D., subject, of course, to the 
lease. Then the obligation upon the covenant for quiet 
enjoyment, or, if express, for title, attaches as well to D. as 
to A. ; that is to say, A. is always liable as lessor to B. or his 
assignee of one house, and to C. or his assignee of the other 
house, and D., imtil he re-assigns, is liable to 0. or his assignee 
in respect of 4, Buckle Street. 

In the Mayor of Swansea v. Thomas (1882, 10 Q. B. D. 
48 ; 52 L. J. Q. B. 340), we have an appropriate illustration 
of severance, and of apportionment of rent consequent thereon. 
The plaintilGPs sued for 16 J years' rent under the following 
circumstances : — 

19th June, 1835, plaintiffs let to one Thomas, whose 
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executrix the defendant became, two fields, one called 
" Burrows " and the other " Goose Island," for ninety-nine 
years, at yearly rents of 10/. and 15/. 15s. respectively. 

3rd January, 1844, Thomas, the lessee, died, having ap- 
pointed the defendant his sole executrix. 

31st October, 1863, defendant assigned her interest to 
certain trustees. Before the 25th December, 1864, the then 
residue of the term in Goose Island had become vested by 
assignments from the defendant in Lewis E. Thomas and 
others, and by an indenture of that date, to which plaintiffs 
were parties, Lewis E. Thomas and the others assigned a 
portion of Goose Island to trustees for the Swansea Harbour, 
and by the same deed the rent was apportioned between the 
assignees of the defendant and the harbour trustees as 
follows : the assignees of defendant to pay 15/. 2s. per annum, 
and the harbour trustees 13s. per annimi. On the same date 
as the last-mentioned assignment, the assignees of defendant 
assigned to Watson and Overend the whole of the remaining 
interest. Shortly afterwards the plaintiffs granted to the 
Llanelly Railway and Dock Co. their reversion in part of 
Goose Island, but no apportionment was made. No rent was 
paid by defendant or her assigns after the assignment to 
Watson and Overend. No rent had been paid by Watson 
and Overend, nor was there any evidence to show that plain- 
tiffs had accepted them as tenants. Plaintiffs contended that 
' defendant was bound to pay such amount of rent as was due, 
subject to apportionment. Judgment was given for 16J 
years at 8/. 8s. per annum, the latter being agreed by counsel 
as the legal amount of apportionment. What is good for 
rent is good for quiet enjoyment, which the assignee could 
enforce against the plaintiff or others consistently with the 
express or implied covenant in the original lease. 

In Wollaston v. Eakewill (1841, 3 M. & Gr. 297; 10 L. J. 
0. P. 303), it was decided that a grant by a man of his whole 
interest in a lease of premises even by sub-demise under seal, 
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and whether a rent is reserved or not, amounts to an assign- 
meat, and see Hicks v. Downing (1697, 1 Ld. Eaym. 97 ; 
Bmer V. Oosling, 1834, 1 Bing. N. S. 19). This would also 
appjjr to the transference of part of the land for the whole 
term But in either case if an attempted assignment, or a 
lease, is not under seal, the relationship between the parties 
to tha transaction would be merely an equitable one, as in 
Cox X Bishop {supra) y and the benefit of any covenant or 
agreenent for quiet enjoyment could not be claimed by a 
person holding that equitable relationship. 

In Gamon v. Vernon (2 Lev. 231 ; Mich. Car. 2, B. E.), 
debt f o: rent, the case upon the declaration after verdict was : 
lessee assigned the moiety of the land for the whole term ; 
the lesser brought debt against the assignee for the moiety 
of the rent ; and it was moved in arrest of judgment that 
both the privity of estate and contract in this case remains 
entirely ii the lessee, and by consequence the moiety of the 
assignee mt chargeable. But per totam curiam, the assignee 
of the en:ire estate in one moiety of the land hath the 
privity of estate sufficient to be charged by the lessor for the 
moiety of tie rent if he wiU, and judgment was given for 
the plaintiff. 

Curtis V. SpiU^ (1835, 1 Bing. N. 0. 766) was a case of 
debt for rent. Defendant traversed the declaration that all 
the estate of tae lessee had vested in him as assignee, and 
proved that onljr part had been assigned to him. Judgment 
for defendant. Tindal, 0. J., said as to distress, no 
doubt the whole rent could be levied on any part of the 
premises ; as to action, he was not called upon to decide, and 
did not give an opinion, as to what might have happened if 
plaintiff had declared against defendant as assignee of the 
part instead of the whole. Possibly if the case of Gamon v. 
Vernon had been brought to his notice he would have clearly 
stated that the law on the undecided point was settled beyond 
dispute. 
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Congham v. King (Or. Oar. 221) was in respect of a 
covenant to repair, where it was held to be apportionable. 
An assignee had assigned his term as to part of the premises^ 
so there was a severance. If he had assigned the whole he 
would, unlike a lessee, have been free from any claim for rent 
and breaches of covenant accruing after the assignment even 
though it was merely for the purpose of getting rid of 
future liability {vide Taylor v. Shum, 1797, 1 B. & P. 21 ; 
Paul V. Nurse, 1829, 8 B. & 0. 486 ; Valliant v. Doietnede, 
1742, 2 Atk. 546 ; Onslow v. Corrie, 1817, 2 Madi. 330 ; 
Sopkimon v. Lovering, 1883, 11 Q. B. D. 92 ; 52 L. J. Q. B. 
391), unless the assignment was merely colourable and ficti- 
tious. {Philpot V. Soare, 1741, Amb. 480 ; Onslow r. Corrie^ 
supra.) 

It is quite clear, therefore, that where assignment takes 
place, whether by deed or operation of law, of part of the 
reversion or the premises demised, there is a sererance of 
interest and the benefit and burden of covenants are appor- 
tionable. {Attoe V. Semming, 10 Jac. B. E., 2 Bulst. 281 ; 
Norval v. Pascoe, 1864, 34 L. J. Oh. 82 ; Mercerot v. Dowson, 
1826, 5 B. & 0. 479 ; Roberts v. Holland, [1893] 1 Q. B. 665 ; 
62 L. J. a B. 62 ; 5 E. 370 ; 41 W. E. 621.) 

Bearing in mind the principles which affect parol demises 
where there has been a transmission in whole or in part, 
although a person entering under a written demise void as a 
lease, or under a written agreement for a lease, is to be con- 
sidered as holding on the same terms and conditions as in the 
inoperative lease, or in the agreement, as if an actual valid 
lease had been granted, if it is capatble of specific performance, 
the instrument cannot be considered as an actual demise imder 
seal, for the purpose of rendering attornment unnecessary 
where there has been a devolution of interest in whole or in 
part; so acquiescence and acknowledgment are necessary 
whenever there has been a change of parties : — For example, 
A. has by writing not under seal demised two houses for 
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twenty-one years to B. who has entered into possession and 
brought himself within the principle laid down in Walsh v. 
Lonsdale and Lowther v. Heaver {supra). B., who is then a 
lessee under a parol demise, effective for the entire period 
of twenty-one years, assigns the term in one house to 0. 
and in the other to D. Neither of the two latter can claim 
the benefit of any express stipulation or implied covenant for 
qiuet enjoyment against A., except in the name of the origi- 
nal stipulator B., imtil the new relationship has been acknow- 
ledged and acquiesced in by A. For until the parties imme- 
diately concerned in a tenancy effect an apportionment of 
rent or otherwise establish the new relationship, the parol 
demise between A. and B. stands. The assignment of either 
or both houses does not of itself bring an assignee into privity 
with the lessor in respect of estate. 

As soon as C, the assignee of one house, and A., as his 
landlord, acknowledge and acquiesce in the relationship of 
landlord and tenant, there is a tenancy established between 
A. and 0. which carries with it the express stipulation, if 
there is one in writing, or the implied covenant, if there is no 
writing, for quiet enjoyment. Failing that, if A. desires to 
recover his rent he may distrain, or sue the lessee, B., for such 
rent, or the assignee, C, for use and occupation in respect of 
the value of the premises assigned to him ; and if C.'s posses- 
sion or enjoyment is interfered with, any action he may have 
must be in the name of B. if he desires to proceed against A. 
He may also take action against B. upon such express or 
implied covenant as may arise on the assignment to him. 
Similar observations apply to D. untD. effective assent has 
been given to the assignment to him. 

It is not imusual for conveyancers to prepare an instrument 
of assignment by which part of the demised premises or the 
reversion to part is to be transferred, with the joinder of the 
lessor, when the apportioned rent can be fixed and attornment 
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be thus effected. It is also not unusual for a party purchasing 
a part of leasehold premises to take an underlease for the 
residue of the term less a few days, his underlessor covenanting 
for the payment of the rent in the head lease and the per- 
formance of covenants or agreements. 

We have it on authority that, where the reversion is severed, 
the rent is apportionable at common law by a jury, if the 
parties do not agree {Bliss v. Collins^ 1822, 5 B. & A. 876), or, 
as in The Mayor of Swansea v. Thomas {supra) y in an action 
brought for rent. These and the other decided cases on 
severance deal with terms or reversions, where the leases are 
under seal. To apply them to parol tenancies and the rever- 
sions on parol tenancies will not be easy. For instance, 
where there is a severance of the reversion, and the severed 
owners of such reversion desire an apportionment, how are 
they to proceed, if the holder of the term will not acquiesce 
in their title ? They are helpless except to bring actions for 
use and occupation as long as the holder likes to remain in 
possession, for if they sue for rent the defendant can success- 
fully plead that he has never attorned; and the rent is 
incapable of being apportioned without consent. An action 
may be brought in the name of the original lessor against the 
lessee for rent. Meanwhile the lessee himself must look to 
the original lessor for compensation in the event of any breach 
of express stipulation or implied covenant for quiet enjoyment, 
unless it is an actual trespass where he has a right to an 
action for trespass against the person actually offending. 

But what is his legal position with regard to an interest 
in the demised premises? The lessor cannot evict him, 
because there is privity of contract between them, and the 
lessee cannot by giving up possession and refusing to acknow- 
ledge the new landlords, avoid the payment of rent as it 
accrues due to such lessor. But supposing the lessee's interest 
is severed by assignment (say) of half the premises to one and 
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half to another for the residue of the term, the assignee of 
one half of the premises can be sued by the assignee of the 
reversion in that half for use and occupation, and the assignee 
of the other half of the premises can be sued by the assignee 
of the reversion in that half, the lessor's and lessee's rights 
and liabilities remaining unchanged. Where a claim for use 
and occupation is sued upon, the plaintiff and defendant may 
agree at the trial to have it apportioned as rent. 

Contracts for leases, just as contracts for the purchase of 
reversions on leases, are assignable. By means thereof the 
original parties are changed. Directly a party assigns his 
interest in such a contract, e,g,y an intending lessee, the 
benefit and obligation of the contract will fall upon his 
assignee, who will then have a claim against the person who 
has agreed to grant as soon as written notice of the assign- 
ment has been given under the Judicature Act, 1873 
(36 & 37 Vict. c. 66), s. 25, sub-s. (b), such claim being a chose 
in action. (Torkington v. Magee, [1902] 2 K. B. 427.) 

By sect. 10 of the Conveyancing Act, 1881, rent reserved 
by a lease and the benefit of every covenant or provision 
therein contained having reference to the subject-matter 
thereof, and on the lessee's part to be observed and performed, 
and every condition of re-entry and other condition therein 
contained, shall be annexed and incident to, and shall go 
with the reversionary estate in the land, or in any part 
thereof immediately expectant on the term granted by the 
lease, notwithstanding severance of the reversionary estate. 

By sect. 11, it is provided that the obligation of a covenant 
entered into by the lessor with reference to the subject-matter 
of the letise shall, if and as far as the lessor has power to 
bind the reversionary estate immediately on the term granted 
by the lease, be annexed and incident to, and shall go with 
the reversionary estate, or the severed parts thereof, notwith- 
standing severance of that reversionary estate. 
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These two sections apply only to leases made after the Act 
oame into operation, i.e.y 1st January, 1882. 

By sect. 12, it is enacted that notwithstanding the severance 
of the reversion, or of the land granted by a lease, every 
condition or right of re-entry, and every other condition con- 
tained in the lease shall be apportioned. 

At common law a condition could not be apportioned, 
and if the reversion was severed, neither of the reversioners 
could take advantage of the condition. This was remedied 
by 22 & 23 Vict. c. 35, s. 3, which provided that, if the rent 
was legally apportioned, the assignee of each part of the 
reversion had in respect of rent, &c. the benefit of all con- 
ditions or powers of re-entry for non-payment incident to 
the entire rent. This, only a partial benefit, has been 
extended by sect. 12 of the Conveyancing Act, 1881, to 
cover all cases whether of lessor or lessee on severance, so 
that conditions just like covenants express or implied, or 
stipulations in the nature of covenants, running with the 
subject-matter, will now run with the several parts. This 
section applies only to leases made after the Act came into 
operation. 

There may be some doubt as to which, if any, of these 
sections apply to parol demises. 

By the Apportionment Act, 1870 (33 & 34 Vict. c. 35), 
rent and other periodic payments are made apportionable in 
respect of time. 
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OHAPTEE in. 

WHAT WILL AMOUNT TO COVENANTS OR AGREEMENTS IN 
THE NATURE OF COVENANTS. 

No precise form of words is necessary to constitute an express 
covenant or an express written agreement in the nature of 
a covenant. It may be inserted in any part of the instru- 
ment, and may be drawn as a declaration, recital, exception, 
proviso, or condition. A reddendum " yielding and paying " 
a certain rent has been construed to be a covenant to pay 
the rent. {Vide Newton v. Osborn, 1654, Sty. 387; Porter 
V. Swetman, 1654, id. 406 ; Hellier v. Casbard, supra ; Coghill 
V. Freelove, supra) Similarly, " at and imder " the rent of, 
&c. has been held to be an express agreement to pay. {Doe 
V. Kneller, 1829, 4 C. & P. 3.) 

It is always a matter of construction to discover the sense 
and meaning of words employed by the parties. ( Williams 
V. Burrelly supra.) If the meaning is that one of the parties 
is to do a certain thing, that wiU be a covenant, or if not 
imder seal, an agreement. Thus, a lease contained a declara- 
tion that it was the intention of the lessors, and the imder- 
standing of the lessee, that the lessors should do certain acts, 
and the lessors thereby "engaged" not to do any acts 
contrary to the above intention. Held, a covenant to do the 
acts intended. {Rigby v. Ghreat Western Ry. Co.j 1847, 14 
M. & W. 811.) A lease contained a recital of an agreement 
by a lessee to build a new mill, followed by a covenant to 
repair and yield up in repair the new mill, but no covenant 
to build. Held, there was a covenant to build. {Sampson v. 



Digitized by VjOOQIC 



80 LANDLORD AND TENANT. 

Esterby, 1830, 9 B. & 0. 505.) The Court, however, will be 
cautious in spelling a covenant out of a recital. {Farrall v. 
Hilditch, 1859, 28 L. J. C. P. 221 ; 5 C. B. N. S. 854.) A 
lessee covenanted that he would at all times plough, sow, 
manure, and cultivate the demised premises, except the 
rabbit-warren and sheep-walk. Held, a covenant not to 
plough the rabbit-warren and sheep-walk. {St. Albans v. 
Mlis, 18l2y 16 East, 352.) If a lessee covenants to repair, 
" provided always, and it is agreed that the lessor shall find 
great timber," this is a covenant by the lessor to find great 
timber (Eoll. Ab. 518), though without the word "agreed" 
it would not. (Ibid,) A lease for years, upon condition that 
the lessee will keep and leave the premises in as good plight 
as he f oimd them is a covenant to leave them in such repair 
at end of term. (Ibid,) It must, however, be clear that the 
words are intended to operate as an agreement, and not 
merely as words of condition or qualification, for a mere 
proviso at the end of a covenant by one party will not be 
construed as a covenant by the other party. {Treloar v. 
Bigg, 1874, L. E. 9 Ex. 151; 43 L. J. Ex. 65; Smith v. 
Mayor of Harwich, 1857, 2 0. B. N. S. 651 ; 26 L. J. 0. P. 
257 ; Sear v. Mouse Property a^id Investment Co., 1880, 16 
Ch. D. 387 ; 50 L. J. Ch. 77 ; WolveMge v. Steward, 1833, 
1 0. & M. 657 ; 3 M. & Scott, 561 ; 3 Tyr. 637 ; 2 L. J. Ex. 
603 ; 3 ibid. 360.) Following the indications given in these 
cases, it is possible that an express covenant in a deed, or 
express written agreement for quiet enjoyment, may be 
deduced from words which in themselves are a mere recital, 
exception, proviso, or condition, but which, read into the 
context, and with due regard to their reasonable sense and 
construction and the meaning of the parties, are an express 
covenant or agreement. {Iggulden v. May, supra.) For 
instance, following the form appetuing in Rigby v. Ghreat 
Western Ry. (supra), up to a certain point, " it is the inten- 



Digitized by VjOOQIC 



WHAT WILL AMOUNT TO COVENANTS. 81 

tion of the lessors and the understanding of the lessees/' and 
continuing, " that the latter should quietly hold and enjoy 
the premises free from the disturbance or annoyance or inter- 
ference of the lessors or any other person or persons what- 
soever," it would probably be held that here was to be read 
by intention an express covenant for quiet enjoyment, and of 
greater scope than the one which would be implied. 

An assignment does not discharge the lessee except as to 
implied covenants. Therefore, if there is an express covenant, 
or an express written agreement, with reference to the land 
or the subject-matter of the grant {i.e.y running with it), the 
lessee is never free, except where the demise is by parol and 
the fresh parties have recognized and adopted the new 
relationship brought about by assignment. So, too, similar 
principles obtain where there has been an assignment of the 
reversion. 

Upon what principles the Court will act in ascertaining 
the construction of a covenant, and whether there has been a 
breach, see Spoor v. Oreen (supra) y Howard v. Maitland 
(1868, 11 Q. B. D. 695 ; 53 L. J. Q. B. 42 ; 1 Shep. Touch. 
171), Sanderson v. Mayor of Berwick-upon-Tweed {supra) y 
Robinson v. Kikert (supra), Williams v. Burrell (supra) y 
Harrison v. Muncaster (supra) y Kelly v. Rogers (supra). 
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OHAPTEE IV. 

ACrrS IN DEROGATION OF GRANT. 

Similar to the obligatioiis arising from the covenant for 
quiet enjoyment are the landlord's obligations based on the 
maxim that he cannot derogate from his own grant. 

In Palmer v. Fktcher (Mich. 15 Car. 2 in B. R. 1 Lev. 
122), case was brought for stopping of his lights. The case 
was, a man erected a house on his own lands, and after sells 
the house to one, and the lands adjoining to another, who by 
putting piles of timber on the land obstructed the light of 
the house : and it was resolved, that although it be a new 
messuage, yet no person who claims the land by purchase 
under the builder, can obstruct the lights any more than the 
builder himself could, who cannot derogate from his own 
grant, by Twyfden and Wyndham, justices, Sydeheing absent, 
and Kelynge doubting. For the lights are a necessary and 
essential part of the house. And Kelynge said, suppose the 
land had been sold firsts and the house after, the vendee of 
the land might stop the lights ; Twyfden to the contrary said, 
whether the land be sold first or afterwards the vendee of the 
land cannot stop the lights of the house in the hands of the 
vendor or his assignees ; and cited a' case to be so adjudged ; 
but all agreed that a stranger having lands adjoining to a 
messuage newly erected, may stop the lights; for the building 
of any man on his lands cannot hinder his neighbour from 
doing what he will with his own lands ; otherwise if the 
messuage be ancient so that he has gained a right in the 
lights by prescription, and afterwards in Mich. 16 Oar. 2, 
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B. E., a like judgment was given between the same parties 
for erecting a building on another part of the lands pur- 
chased, whereby the lights of another new messuage were 
obstructed. 

In Mitchell v. Cantrill (1887, 37 Ch. D., 0. A. 56), a land- 
owner granted a lease to the plaintrEE of a house and land 
with their appurtenances, except rights, if any, restricting the 
free use of any adjoining land, or the conversion or appro- 
priation at any time thereafter of such land for building or 
other purposes, obstructive or otherwise. More than twenty 
years after this the subsequent lessee of an adjoining piece of 
land under the same landowner commenced to build on it in 
such a way as to obstruct plaintiff's light. Held, that plaintifE 
was entitled to sue for an injunction, for the exception of any 
right restricting the free use of the adjoining land did not 
operate as an agreement or consent on the part of the lessee 
that the owners of adjoining land mi^t always have a right 
to obstruct the plaintiff's light within the exception in the 
3rd section of the Prescription Act, and the clause was only 
meant to negative the implied right, which the lessee would 
otherwise have had, of insisting that the lessor should not 
derogate from his own grant by building on the adjoining 
land within twenty years. 

In Wheeldon v. Burrows (1878, 12 Oh. D., 0. A. 31), a 
workshop and an adjacent piece of land belonging to the same 
owner were put up for sale by auction. The workshop was 
not then sold, but the piece of land was then sold and was 
soon afterwards conveyed to the purchaser. Subsequently 
the vendor sold the workshop to another person, and in due 
time conveyed it to him. The workshop had windows over- 
looking and receiving their light from the piece of land first 
sold. Held that, as the vendor had not when he sold the 
piece of land reserved the right of access of light to the 
windows in the workshop, no such right passed to the pur- 

6(2) 
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chajser of the worksliop, and that the purchaser of the piece 
of land could build so as to obstruct the windows of the work- 
shop. It was held also that there was no reservation of 
rights over the part sold — ^whatever might have been the case 
had both lots been sold together, as to which see Allen v. 
Taylor (16 Oh. D. 355 ; 50 L. J. Oh. 178), which was a case 
of contemporaneous conveyances, which will be referred to in 
the subsequent rules. 

In Newhy v. Harrison (1861, 1 J. & H. 393), a canal 
company, in consideration of the lessee's expenditure on 
certain ice houses on the banks of the canal and of the rents, 
granted a lease of such houses with licence to take ice from a 
certain part of the canal : held that, though the licence was 
not exclusive, it was a grant of sufficient ice to fill the ice 
houses, and that so long as the lessee was able and willing to 
take this quantity, the lessors could not derogate from their 
grant by subsequent licences which would interfere with it. 

In Carr^. Benson (1868, L. E. 3 Oh. 524), it was decided 
that where a lessor has granted a licence which is not exclusive, 
he has still the right to deal with that property in any manner 
not inconsistent with the licence. 

In Booth V. Alcock (1873, L. E. 8 Oh. 663), a lessor granted 
a lease for twenty-one years of a house with its appurtenances, 
amongst which lights were specified. At the time of the 
grant he held an adjoining house for a term of years. He 
subsequently acquired the reversion expectant on the term of 
the adjoining house, and, after the expiration of the term, he 
proceeded to build on the site of the adjoining house in a 
manner which might interfere with the lights of the demised 
house, those lights not being ancient lights. Held, that the 
lessor was not by his grant prevented from so building. He 
had demised together with light. "But," as Sir W. M. 
James, L. J., said, " he only granted what he had. The right 
ceased when his interest under his lease came to an end by 
bis purchasing the reversion.'' 
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The authorities have resulted in two general rules. 

First : On the grant by the owner of a tenement, of part 
of that tenement as it is then used and enjoyed, there will 
pass to the grantee aU those continuous and apparent ease- 
ments which are necessary to the reasonable enjoyment of 
the property granted, and which have been, and are at the 
time of the grant, used by the owner of the entirety for the 
benefit of the part granted {Wheeldon v. Burrows, supra; 
Russell V. Watts, 1885, 10 App. Gas. 590 ; 55 L. J. Oh. 853 ; 
Watts V. Kelson, 1871, L. E. 6 Oh. 174 ; Ford v. Metropolitan 
By, Co,, 1886, 17 Q. B. D. 12 ; 55 L. J. Q. B. 296), but 
restricted in duration to the period for which the grantor had 
power to grant at the date of the instrument. (Booth v. 
Alcock, supra,) Instances of continuous and apparent (some- 
times called quasi) easements are — the use of an artificial 
water-course ( Watts v. Kelson, supra) ; of a drain (Pyer v. 
Carter, 1857, 1 H. & N. 916 ; 26 L. J. Ex. 258 ; 5 W. E. 
58 ; Hall v. Lund, 1863, 1 H. & 0. 676 ; 32 L. J. Ex. 113) ; 
of a coal-shoot and water-pipes {Hinchliffe v. Kinnoul, 1838, 
5 Bing. N. 0. 1). It may be doubtful whether a right of 
way is a continuous easement within the meaning of these 
cases. The following certainly stands on the footing of a 
continuous easement — ^when there is a formed road over 
the alleged servient tenement for the apparent use of the 
dominant tenement. {Brown v. Alabaster, 1887, 37 Oh. D. 
490 ; Thomas v. Owen, 1887, 20 Q. B. D. 225 ; 57 L. J. 
Q,. B. 198.) The most common instance of using adjoining 
land is a way of necessity. The lessee of a land-locked tene- 
ment has, of necessity, a right of way suitable for the business 
or purpose for which the lease was granted (Coiyoration of 
London v. Biggs, 1880, 13 Oh. D. 798 ; 49 L. J. Oh. 297 ; 
Serf V. Acton Local Board, 1886, 31 Oh. D. 679 ; 55 L. J. 
Ch. 569), and over other property belonging to the landlord. 
{Gayford v. Moffatt, 1868, L. E. 4 Oh. 133 ; Espky^, Wilkes, 
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1872, L. E. 7 Ex. 298 ; 41 L. J. Ex. 241 ; Brown v. 
Alabaster^ siipra,) If there are two ways equally convenient, 
or there is no right of way defined, the right of election is in 
the landlord {Bolton v. Bolton, 1872, 11 Ch. D. 968; 48 
L. J. Ch. 467), who, having once defined the road, cannot 
alter it. {Deacon v. South Eastern By. Co., 1869, 61 L. T. 
377.) See also Reviere v. Bower (1824, Ey. & M. 24) and 
Coutts V. QorMm (1829, 1 Moo. & M. 396). 

Secondly, there is, save as before and after mentioned, no 
implied reservation of continuous and apparent, or in fact 
any, easements or other privileges, for if the grantor intends 
to reserve any right, it is his duty to do so expressly by the 
grant. {Wheeldon v. Burrows, supra.) To illustrate: if a 
man possessed of a piece of land and a house adjoining seUs, 
or enters into a binding contract to seU the house, he may 
not by any new or altered erections obstruct the lights of the 
house sold or contracted to be sold as they existed at the 
time of sale or contract {Swanborough v. Coventry, 1832, 9 
Bing. 305 ; BoUnson v. Grave, 1873, 21 W. E. 569 ; Myers 
V. Catterson, 1889, 43 Ch. D. 470 ; 59. L. J. Ch. 315), or 
interfere with any other continuous or apparent easements. 
But if he sells the land and retains the house, the purchaser 
may put up what erections he pleases, although by so doing 
he stops the ancient lights of the vendor. {Ellis v. Manchester 
Carnage Co., 1876, 2 C. P. D. 13 ; 25 W. E. 229 ; Curriers 
V. Corbett, 1865, 2 Dr. & Sm. 360 ; Wheeldon v. Burrows, 
supra.) 

Neither of these rules, however, can be relied on where the 
act is contrary to the good faith of a particular contract. 
{Russell V. Watts, supra.) So if a number of persons in- 
terested in several pieces of land agree to build upon them 
in a particular manner, for the purpose of accommodating 
one another, one of them cannot afterwards build so as to 
obstruct his neighbotir's light {ib.), and a subsequent pur- 
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chaser from or other person claiming under either party is in 
the same position as that party. Moreover, as a lease is a 
Bale pro tanto {Shepheard v. Beetham, 1877, 46 L. J. Oh. 763 ; 
25 W. E. 764), the same principles apply upon the letting 
as upon the sale of two adjoining premises. See also TFamer 
V. McBryde (1877, 36 L. T. 360) and Master v. Hamard 
(1876, 4 Ch. D. 718 ; 46 L. J. Oh. 718). 

The same rules that apply to lights apply to other ease- 
ments, such as the right to adjacent and subjacent support. 
{Righy v. Bennett, 1882, 21 Ch. D'. 569 ; 31 W. E. 222 ; 
Mundy v. Duke of Eutland, 1883, 23 Ch. D. 81; 31 
W. E. 510.) 

The other exceptions to the rule that there is no implied 
reservation of easements are : — 

1. In the case of mutual easements, as where the owner of 
two houses which mutually support each other grants one, 
there is an implied grant and reservation of a similar ease- 
ment of support. [Russell v. Watts, supra; Shubrooh v. 
Tuffmll, 1882, 46 L. T. 886.) 

2. In the case of continuous easements of necessity existing 
at the time of the grant, such as a way of necessity. {lb,) 

3. When the conveyances or leases of adjoining portions 
of a sub-divided property are contemporaneous, each portion 
takes the benefit and burden of g^wast-easements existing at 
the time of severance {Allen v. Taylor, supra; Barnes v. 
Loach, 1879, 14 Q. B. D. 494; 48 L. J. Q. B. 756 ; PhilUps 
V. Low, 1892, 1 Ch. 47), but only of such as then have a 
complete existence. {Watson v. Troughton, 1883, 48 L. T. 
509 ; but see also Compton v. Richards, 1814, 1 Price, 27 ; 
15 E. E. 682.) It is not necessary that the assurances should, 
to be contemporaneous, be executed at the same time ; but it 
has been held that though referable to one general building 
scheme, execution after an interval of thirteen months cannot 
be considered contemporaneous. {Rigby v. Bennett, supra,) 

4. Where the original lessee of a part of adjoining premises 
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knows of the intention of the lessor to use the other part of 
the premises for a particular purpose, which involves an 
implied reservation of easements, tiie lessee cannot assert any 
implied obligation on the part of the lessor to refrain from 
using the lands retained in the mode contemplated, though it 
interferes with the full enjoyment of the land leased. (Bir- 
minghaniy 8fc, Banking Co, v. Boss^ 1886, 38 Oh. D. 295 ; 57 
L. J. Oh. 601 ; Bailey v. Icke, 1889, 64 L. T. 789 ; Carbett 
V. Jonas, 1892, 67 L. T. 191.) 

Except in the case of light, which by virtue of the 
Prescription Act (2 & 3 Will. 4, c. 71) stands upon a 
different footing from other easements, a tenant cannot, as 
against his landlord, acqiure an easement by prescription 
in or over land belonging to the landlord. Thus a 
tenant of one close does not by user acquire an ease- 
ment over another close belonging to the same landlord. 
{Oayford v. Moffatt, 1868, L. E. 4 Oh. 133 ; Outram v. 
Maude, 1880-1, 17 Ch. D. 391 ; 50 L. J. Ch. 783 ; J5ay% v. 
Great Western By. Co., 1883, 26 Ch. D. 434; 51 L.T. 339.) 
So also, in the case of two lessees holding under the same 
landlord, one cannot acquire an easement by prescription as 
against the other, though the contrary has been suggested. 
{Daniel v. Anderson, 1862, 31 L. J. Ch. 610 ; 10 W. E. 366.) 

It has long been the custom to supplement the description 
of the parcels {i,e,, the property granted) in a lease by 
" general words '' for the purpose of passing such rights in 
the nature of easements as have been or are usually enjoyed. 
In a lease granted since the Conveyancing Act, 1881 (44 & 45 
Vict. c. 41), s. 6, this can now hardly ever be necessary, for 
we have it, lease includes in the case of land " all buildings, 
erections, fixtures, commons, hedges, ditches, fences, ways, 
waters, watercourses, liberties, privileges, easements, rights, 
and advantages whatsoever, appertaining or reputed to ap- 
pertain to the land, or any part thereof, or at the time of 
conveyance demised, occupied, or enjoyed with, or reputed or 
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known as part or parcel of or appurtenant to, the land or any 
part thereof," and, in the case of land having houses or other 
buildings thereon, " all outhouses, erections, fixtures, cellars, 
areas, courts, courtyards, cisterns, sewers, gutters, drains, 
ways, passages, rights, watercourses, liberties, privileges, 
easements, rights, and advantages whatsoever, appertaining 
or reputed to appertain to the land, houses, or other buildings 
demised, occupied or enjoyed with, or reputed or known as 
part or parcel of or appurtenant to, the land, houses, or other 
buildings conveyed, or any of them, or any part thereof/' 

The terms " reservation " and •* exception " are often used 
in respect of that which is neither, particularly in respect of 
rights of way and other easements, and rights of shooting, 
fishing, and other privileges. Where the landlord purports 
to " except " or " reserve " any of these to himself, it is in fact 
a re-grant from the tenant and must be by deed, except for 
the purposes of the Game Act (1 & 2 Will. 4, c. 32), s. 8, 
where, as there may be a parol demise there may be a parol 
reservation, and in cases where the demise itself need not be 
under seal. 

The most usual exceptions are of woods, timber, trees, 
mines and minerals. 

It is sufficient to say in this place that, whether " excep- 
tions " or " reservations " are in question, they are subject to 
the same law as is applicable to actual demises with regard 
to quiet enjoyment and title, the only variation being in 
parties, the lessor or his assignee becoming the sufferer, the 
lessee or his assignee the wrongdoer. 

When anything is excepted or reserved, all things depending 
on it and necessary for obtaining it are included, as the right 
to go on land to cut trees or sink shafts to work mines, inter- 
ference with which privilege may involve breach of covenant 
for quiet enjoyment. (Shep. Touch. ; Cardigan v. Armitage^ 
1824, 2 B. & 0. 207 ; Prmd v. Bates, 1865, 34 L. J. Oh. 406.) 
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CHAPTER V. 

DAAiAGES FOR BREACH OP QUIET ENJOYMENT. 

The measure of damages depends on the nature of disturb- 
ance, loss, eviction, or other injury, arising from breach of 
covenant or agreement for quiet enjoyment. Where there is 
no eviction, the measure of damages in respect of a con- 
tinuing cause of action will be the actual damage down to 
the time of the assessment. (E. S. 0. Ord. XXXVI. r. 58 ; 
and vids Friz v. Hobson, 1880, 14 Oh. D. 542 ; Hok v. Chard 
Union, 1894, 1 Oh. 293 ; Beed v. Wooton, 1893, 2 Oh. 171 ; 
Edwards v. Summertony 1899, 34 L. J. N. 0. 418 ; W. N. 120.) 
Where there is no evidence of actual damage the plaintiff 
will be entitled to nominal damages. {Child v. Stenningy 
1879, 11 Oh. D. 82; 48 L. J. Oh. 392.) The damages for 
breach of covenant for quiet enjoyment by reason of rights 
of way wiU generally be the difference in value of the land 
free from the right of way and fettered, and, in some cases, 
the costs and payments incurred by plaintiff in connection 
with any action brought against him by the owner of the 
right of way. {Sutton v. Bailliey 1892, 65 L. T. 528.) The 
fact that the plaintiff was, in the case cited, only allowed 
half his total loss does not affect the principle enunciated, 
because defendant had conveyed to him only an undivided 
moiety in the land. 

In the case of Williams v. Burrell {supra), A., a tenant 
for life, with leasing power, leased to B. for ninety-nine years, 
covenanting for quiet enjoyment against all persons lawfully 
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claiming the premises. On death of A. the lease was held 
to be void against remainderman as not being in conformity 
with the power, and that there was an express covenant for 
quiet enjoyment during the whole term of lease, and that B. 
or his assignee, and the executors, &c. of such assignee, 
might recover against the executors of A. the value of the 
unexpired residue of the term, the costs of defending an 
action of ejectment brought by the remainderman, and also 
the simi recovered by him as mesne profits. 

The covenant, it will be observed, included others than 
those claiming under the lessor, but the principles as to 
damage will nevertheless be equally applicable in all cases 
where a liability is established and similar loss proved. 

In Rol/ph V. Crotwh {supra) ^ defendant had demised certain 
premises to plaintiff, including a piece of garden ground, 
which plaintiff intended to use and did use as a market 
garden and florist's. The rent was 80/. per annimi, except 
as to the garden ground, which was a peppercorn. Prior to 
the lease defendant had demised the piece of garden ground 
to one Cook, who afterwards successfully sued the plaintiff 
for trespass and to evict him. The plaintiff gave several 
notices by letter of this action to defendant, who, however, 
paid no attention to them, and gave plaintiff no express 
authority to defend the action. Plaintiff had to pay 40s. 
damages, and 57/. lis. Qd, costs, and his own expenses were 
70/. These sums he sought to recover from defendant, and 
also compensation for his expenses in building a conservatory, 
and for the loss of the piece of land which, according to his 
evidence, was worth 10/. a year to him. A jury gave a 
verdict for 244/. lis. 6(/., made up of 127/. lis, Qd, for the 
costs, damages and expenses of Cook's action, 15/. for the 
conservatory, and 102/. for the loss of the land, and they also 
found that the actual reduction of rent to which the plaintiff 
was entitled for loss of the land was 4/. per annum. On 
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appeal the judgment was aflSrmed, the Court holding that 
the damages were not excessive, and that there was evidence 
to go to the jury that the defendant had impliedly authorized 
the plaintiff to defend the action by Cook, as he had taken no 
notice of plaintiff's letters. 

In Henty v. Wray (1882, 19 Oh. D. 492 ; 51 L. J. Oh. 
422), which is relevant, though not a case of landlord and 
tenant, it appears that the purchaser who had given 3,000/. 
for an interest in an appointed fund, the assignor of which 
covenanted in the ordinary form for quiet enjoyment, was 
entitled to prove for 3,000/. against the estate of that assignor 
who, though the original appointor, had purchased the fund 
from a person who was supposed to be properly entitled, 
whereas such original appointment was bad. 

In Jenkim v. Jones (1882, 9 Q. B. D. 128 ; 51 L. J. Q. B. 
438), a case of vendor and purchaser, a covenant had been 
given in general form that the vendor had power to grant 
free from incumbrances, and that the purchaser should quietly 
enjoy, &c. 

The action was for breach of covenant for title and quiet 
enjoyment. 

By indenture dated 4th July, 1877, defendant granted to 
plaintiff and his heirs one fourth share in certain farms and 
lands to hold to such uses as plaintiff's wife should appoint, 
and, in default of appointment, to plaintiff and his heirs. 
But on the 4th December, 1867, defendant had been ad- 
judged bankrupt in the Birmingham Bankruptcy Court, and, 
under the Bankruptcy Act, 1869, aU his property became 
vested in his trustees in bankruptcy, who ultimately sued for 
and recovered possession of the premises, which included 
plaintiff's fourth share. Damages given, 500/., the amoimt 
he had paid. 

In Locke v. Furze (1866, L. E. 1 C. P. 441), it seems that 
A. was in possession of premises under a lease from B., which 
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would expire on the 4th December, 1864. In February, 
1860, A., in consideration of a premium of 400/., obtained 
from B. a further lease of the same ' premises for twenty-one 
years and twenty-one days, to commence from the expiration 
of the former lease. On the death of B., in 1863, it was 
found that B. was only tenant for life, with power to grant 
leases in possession and not in reversion, and consequently 
that the lease so granted to A. in February, 1860, was void. 
A. thereupon obtained from the reversioner a fresh lease for 
seven years, at a considerable increase of rent, and sued 0. 
(B.'s executor) upon the covenant for quiet enjoyment con- 
tained in the void lease. Held, that A. was entitled to 
recover, besides the 400/. premium which he had paid to B., 
and the costs of preparing the void lease, the value of what 
he had lost by B.'s breach of contract — substantially the 
difference between the value of the term professed to be 
granted to him by the lease of February, 1860, and that of 
the seven years' term which he obtained from the rever- 
sioner. 

If a person sustains a loss by reason of a breach of contract, 
he is, as far as money can do it, to be placed in the same 
situation with respect to damages as if the contract had been 
performed, due regard being paid to all the circimistances of 
the case. 

This case is an illustration of the difference between a 
lease where the tenant has taken possession and a lease where 
he has not. The intending lessee here, although in under 
the old lease, had simply an interesse termini in the new lease, 
its date of commencement not having arrived when he dis- 
covered that his lessor had no power to grant, and therefore, 
following the principle laid down in Mostyn v. West Mostyn 
Coal Co. (supra) J he could apparently recover as for breach of 
implied covenant for quiet enjoyment, or title, or both. 

The damages on eviction are usually the value of the 
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unexpired residue of the term, with such other aotual damage 
as the plaintiff has sustained. {Williams v. Burrelly Locke v. 
Furzcy Rolph v. Crouch^ supra.) 

With regtuxi to damages for breach of covenant for quiet 
enjoyment, the claim wiU be decided from all the circum- 
stances of the case. We know that, if the breach is eviction 
or partial eviction, the rent is suspended, but the tenant is not 
relieved from his own breach of covenant. What he may 
claim will depend on what he has lost as a natural conse- 
quence of the interference. With regard to mere disturbance 
of enjoyment, where the tenant is not evicted even tempo- 
rarily, the damages will probably be smdl, or even nominal, 
unless as may be in some cases of trespass where there are 
circumstances of aggravation, when vindictive damages can 
be given, although the plaintiff has suffered little or no 
money loss. 

In Campbell v. Lewis (1819, 3 Bam. & Aid. 392 ; 21 
W. E. 520) we have a useful illustration of method of assess- 
ing damages. Lewis (the defendant in error) had sued 
Campbell (the plaintiff in error) and obtained 300/. damages. 
This verdict Campbell sought to set aside. It seems that on 
the 1st January, 1801, one Barclay demised certain premises 
to Campbell for twenty-one years from 25th March, 1800, at 
70/. per annum. On the 1st November, 1803, Campbell 
assigned his interest in part of the premises to one Corpe. 
On the 2nd January, 1804, Corpe assigned to Lewis. On 
the nth August, 1811, Barclay ejected Lewis for a breach by 
Campbell of covenant contained in the lease of 1st January, 
1801. It was alleged as special damage by defendant in 
error that he lost not only the use of the premises assigned, 
and was obliged to lay out large sums in endeavouring to 
defend his possessions, but that he had also lost divers large 
sums of money expended in and about the altering, improving 
and ornamenting the same premises. Damage allowed, 300iL 
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And it was held that, defendant in error having been evicted 
by Barclay, the lessor of plaintiff in error, for a breach of 
covenant committed by plaintiff in error previously to the 
assignment to Oorpe, might maintain an action against the 
plaintiff in error for breach of covenant for quiet enjoyment, 
on the ground that there was privity of estate between 
plaintiff in error and defendant in error. This had the 
effect of making the plaintiff in error liable on his covenant 
for quiet enjoyment given when he assigned, and the benefit 
of which would run with the land, so as to be taken 
advantage of by the last assignee. The same principle would 
have applied to a lessor and lessee, where a similar covenant 
had been used so far as the measiLre of damage was concerned. 
Parties may of course agree on a certain rate of payment 
for damage in the event of any breach of covenant or agree- 
ment, and whether in respect of quiet enjoyment or title or 
both. Questions may arise as to whether the sum is liqui- 
dated, when the exact amount can be recovered, or a -penalty 
when only such damage as has actually beem sustained can 
be recovered, which, however, is not limited to the amount 
stated, for it may be more or less. What the parties may 
call it in the instrument is by no means conclusive, as there 
are cases where a so-called penalty has been held to be liqui- 
dated and vice versd. Their real intention derived from the 
terms must be looked at. But several rules have been laid 
down for guidance, one of the principal being that if there is 
only one event upon which the money is to become payable, 
and there is no adequate means of ascertaining the precise 
damage, the amount fixed will be considered as Kquidated. 
If, on the other hand, there are several events of varying 
degrees of importance, then it will probably be a penally. 
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Book 11. 

CHAPTER I. 

TITLE. 

A COVENANT, whether express or implied, or an agreement in 
writing, for title or right to convey, is different from any 
similar contract for quiet enjoyment, in that it is broken by 
the mere fact that the covenantor cannot give what he has 
promised to give, whereas in respect to quiet enjoyment the 
tenant has no cause of action unless he is disturbed in or 
deprived of his holding. Thus, if the lessor covenants that 
the lessee shall peaceably and quietly enjoy during the term, 
free from the interference of the lessor or any person or 
persons claiming under him, or of any other person or persons 
whatsoever, rightfully laying claim to the property, this will 
not enable the lessee to sue for compensation merely because 
somebody has a rightful claim and can oust the lessee ; but, 
if the lessor covenants that nobody has a rightful claim to 
the property during the term, this goes to title, and the lessee 
can sue for breach, if there is somebody who can come in and 
evict him, although that event may never happen. 

Questions of title do not arise often in respect of actual 
operative demises. They do arise frequently in respect of 
agreements for leases, and in demises which are inoperative 
by reason of not being under seal though in writing, where 
possession is not given, and which are generally considered 

s. 7 
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as agreements. These are just as much contracts to sell as if 
they were intended to pass a freehold, the lessor agreeing to 
give something for a valuable consideration, usually the 
payment of a money rent at fixed intervals, with or without 
a premium, or sometimes the rendering of services or chattels 
or both, with or without a money payment or payments. 

An agreement to grant a leajse must be in writing, and 
signed by the party to be charged, by virtue of the Statute 
of Frauds (29 Car. 2, c. 3), s. 4, unless there has been 
sufficient part performance to take the transaction out of 
that statute. Cases of part performance, in respect of which 
an intended lessee may sue for specific performance of the 
contract by the granting of such a lease as was intended by 
the parties, we mention only incidentally because an intend- 
ing lessor cannot be compelled to grant such lease if he has 
no title, and therefore the intending lessee cannot sue for 
breach of implied covenant for title, though he may have 
other remedies for reimbursement of any moneys he may 
have expended on the faith of the contract. 

The written agreement may set forth what title the lessor 
is prepared to give, with the covenants, conditions, or restric- 
tions to which it may be subject. Then his liability is 
naturally limited to the exact stipulations which he has 
entered into. If it does not in any way limit his liability, he 
is bound to grant what he has contracted to grant ; or, if 
clothed with conditions, he is bound to grant all he has 
promised, subject to those conditions. Once, however, the 
lease is granted, the lessee must on his entering into posses- 
sion take all risks of defective title, unless the agreement has 
provided for compensation. In Palmer v. Johnson (1884, 
13 Q. B. D. 351 ; 53 L. J. Q. B. 358; 51 L. T. 211 ; 33 
W. B. 36), it was held that an agreement to make compen- 
sation for a misdescription of the thing sold was not extin- 
guished by taking a conveyance, unless the agreement was 
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80 expressed as to limit it to defects discovered before the 
conveyance; and the principle there laid down would pro- 
bably apply to a lease following such an agreement. 

Under the head of written agreements are gathered actual 
demises in writing, which, being for more than three years 
from the making thereof, are by virtue of the Statute of 
Frauds (29 Car. 2, c. 3), s. 1, and the Eeal Property Act 
(8 & 9 Vict. c. 106), s. 3, bound to be under seal, and which are 
inoperative as leases but construed as agreements for leases. 
The enactments also apply to incorporeal hereditaments. 

As we have seen in Brashier v. Jackson {supra) ^ there can 
be no implied covenant for quiet enjoyment in an agreement 
for a lease. Equally so there can be no such implied covenant 
in a written agreement which, inoperative as a lease, operates 
as an agreement for a lease. But in either of these cases the 
document carries with it, except in so far as there may be 
stipulations to the contrary, the implication that the grantor 
can give what he has contracted to give. The inoperative 
demise must be such as is not actually invalid at law, for it 
ha^s been held that a demise by simple writing by a corpora- 
tion, which is actually invalid at law, does not come under 
the class of instruments contemplated by the Statute of 
Frauds {Hunt v. Wimbledon Local Board, 1878, 4 C. P. D. 48 ; 
48 L. J. Q. B. 207; 40 L. T. 115; 27 W. E. 123), which 
did not nullify but simply provided the method of proving 
certain transactions. 

An agreement to give possession on a future day does not 
imply in itself a promise to give possession on that day 
{Drury v. Macnamara, 1855, 25 L. J. Q. B. 5 ; 5 E. & B. 
612 ; 1 Jur. N. S. 1163), or support an action for damages 
for not granting the lease, though the agreement might be 
specifically enforced. But this does not affect any right to 
sue for breach of any express stipulation, or implied covenant 
for title. 

7(2) 
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An intending lessee under an agreement for a lease cannot 
take advantage of an infirmity in his lessor's title of which he 
knew at the time. Thus, in a lease under a power to lease 
and enter into contracts for leases, though a covenant to renew 
at the end of the term is valid and operative as an agreement, 
the intending lessee has no remedy if he knew that the power 
did not extend to the renewal stipulated for. {Oas Light and 
Coke Co. V. Towse, 1887, 35 Ch. D. 519 ; 56 L. J. Oh. 889; 
56 L. T. 602.) 

A tenant for life agreeing to grant a lease beyond the 
limits of his power may, on the authority of Dyas v. Cruise^ 
Byrne v. Acton, and Leslie v. Cromellin {supra), be bound to 
grant a lease that may extend for his own life and pay com- 
pensation as well ; and a mortgagor or mortgagee, as we have 
suggested, may be in a somewhat similar position, if for the 
word " life " we substitute " interest in the premises." 

Where the agreement is to grant a lease at a future day, 
and the landlord either repudiates the agreement or puts it 
out of his power to grant the lease before the day arrives, an 
immediate action will lie {Ford v. Tiley, 1827, 6 B. & 0. 325 ; 
Lovehch V. FranUyn, 1846, 8 Q. B. 371 ; 15 L. J. Q. B. 146 ; 
11 Jur. 1035) ; otherwise the intending lessee would have no 
claim till after the named day. 

In BtranU v. 8t John (1867, L. E. 2 C. P. 376 ; 36 L. J. 
0. P. 118 ; 16 L. T. 283 ; 15 W. E. 678) there had been an 
agreement in writing for a lease of a farm for seven years, 
Henry Stranks as a condition undertaking to drain the farm. 
The breach alleged was that the defendant St. John, the 
intending lessor, never had any title to the premises. The 
Court were of opinion that judgment should be for the plain- 
tiff on the ground that a person who agrees to let land is 
bound to grant a valid lease, just as a person who agrees to 
sell land is bound to grant a valid conveyance. 

In Be Medina v. Norman (1842, 9 M. & W. 820), the 
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questions were mainly on forms of pleading, but Eolf, B., 
said whether the plaintiff be bound or not to aver he had title 
to demise, or that he tendered a lease, the declaration was 
good on general demurrer. The allegation of readiness and 
willingness was in substance an allegation that he had done 
all that was necessary, and that he had power to grant the 
lease agreed upon. 

In Besley v. Besley (1878, 9 Oh. D. 103 ; 38 L. T. 844 ; 
27 W. R. 184), a curious case but appropriate, it seems that 
there had been a contract to grant an imderlease for ten 
days less than the term for which the underlessor held, 
followed by the underlease executed only by the under- 
lessee, in which the term was wrongly stated at twenty- 
three years instead of sixteen. Plaintiff, the underlessee, 
after he took possession, discovered the error, and then sued 
the underlessor for compensation. He was held not entitled 
to recover, as it was a mutual mistake, and there was no 
question of misrepresentation. Obviously plaintiff would 
have failed, if when the time came he had sued defendant 
by reason of the eviction by defendant's superior landlord, 
for to make it a covenant or agreement for title the lessor 
would have to stipulate in terms or effect that nobody had 
any right to claim the premises. 

But though a person contracting to grant a lease is gene- 
rally bound to give what he agrees to give, i.e.^ a title to the 
term which he creates, this does not necessarily compel him 
to grant free from any restrictive covenants that may exist 
under some instrument by which he and those claiming 
under him may be bound. 

In Cowan v. Milbourne (supra) ^ a landlord having con- 
tracted to grant a lease justified his refusal to give possession 
on the ground that the tenant intended to use the premises 
for illegal purposes. 

In Jackson v. Corbm (1841, 8 M. & W. 790), the defendant 
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had agreed to grant a lease, and that he then had good right 
and title and full and lawful power and authority to let a 
certain messuage and premises for a term of three years, and 
without restriction for the purpose for which they should be 
used or occupied, the question of title was raised but not 
decided, as owing to some technical point the plaintiff had to 
obtain leave to amend his declaration. But the opinion was 
expressed that there was no implied covenant that the premises 
were free from restrictive covenants or that they might be 
used for any purpose the tenant might have in view. The 
lessor had fulfilled his express stipulation, which also hap- 
pened to be the one that would have been implied. 

In Hayward v. Parke (1855, 16 C. B. 295 ; 24 L. J. 0. P. 
217 ; 1 Jur. N. S. 781), it appeared that, upon negotiations 
between A. and B. for the grant of a lease, B., the proposed 
lessee, informed the agent of A. that he wanted the premises 
for the purpose of carrying on therein the business of a 
retailer of beer, and inquired whether there was anything in 
the original lease to restrain the tenant from carrying on 
such business therein, to which inquiry the agent, being 
ignorant of the contents of the lease, but knowing that such 
trade had been carried on upon the premises for some years, 
replied that there was nothing so far as he knew to prevent 
the tenant from carrying on the proposed trade. B. there- 
upon consented to take a lease, and a memorandum to the 
following effect was drawn up and signed by the parties : — 

Lease twenty-one years from Lady-day, 1853. Taxes, &c. 
Lease and counterpart to contain all usual and proper cove- 
nants, and particularly those contained in the lease under 
which the premises are held, so that the same in no way 
restricts the trade of a seller of beer. Held, that A. duly 
performed his contract by being willing to grant, notwith- 
standing there was a restrictive covenant in the lease. 

In WiUon v. Hart (1866, L. E. 1 Oh. 463), it appears that 
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the owner of a freehold house had entered into a covenant 
with the plaintiff, who was a previous owner, that the 
building should not be used as a beershop. The house was 
afterwards let to defendant as a tenant from year to year 
without notice of the covenant. Held that, although the 
covenant might not run with the land, the defendant was 
bound by it in equity. 

By Cosser v. Collinge (1832, 3 My. & K. 283), it was 
decided that it is the duty of a person contracting for an 
underlease to inform himself of the covenants in the original 
lease, and, if he enters and takes possession of the property, 
he will be bound by those covenants ; and where the lease 
contained unusual covenants, and the defendant entered into 
an agreement with the plaintiff for an underlease, and took 
possession of the premises, no reference to covenants being 
made in the agreement, but the defendant's solicitor having 
had an opportunity of inspecting the original lease, the 
defendant was bound to accept a lease with the unusual 
covenants contained in the original lease. 

By Flight v. Barton (1832, 3 My. & K. 282), it was held 
that a party who enters into an agreement for an underlease, 
without inquiring into the covenants of the original lease, 
has constructive notice of all usual covenants in the original 
lease. Query, whether he has such notice of unusual cove- 
nants. But where a party entered into an agreement with 
a lessee for an underlease from him, and informed him of 
the nature of the business which he meant to carry on in the 
premises, and the lessee did not apprise such intending 
underlessee that there was a covenant in the original lease 
prohibiting such business, the silence of the lessee was 
equivalent to a representation that there was no such pro- 
hibiting covenant. 

In John Brothers, 8fc. Co. v. Holmes (1900, 1 Oh. 188 ; 69 
L. J. Oh. 149 ; 81 L. T. 771 ; 48 W. E. 236 ; 64 J. P. 163), 
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we have the case of a lessee who was subject to an unusual 
covenant, to wit, to purchase beer from a particular firm, 
contracting to grant an underlease, and as the proposed 
underlessee had notice of the unusual covenant before he 
entered into the agreement, he was held to be bound by it. 

In Power v. Barrett (1886, 19 L. E. Ir. 450), it seems 
that plaintifE held certain premises imder a lease which 
contained a covenant not to use them as an ale-house, theatre, 
music saloon, or tavern, or to carry on therein the business 
of a soap boiler, brewer, tanner, skinner, lime-burner, black- 
smith or any dangerous, noxious, or offensive trade, business, 
or profession whatsoever. He agreed to sell his interest in 
the lease to the defendant, a chandler and oil merchant, and, 
previous to the contract, was aware that the defendant 
required the premises for the purpose of his trade, and that 
he would require to store large quantities of oil therein. In 
this action, which was brought by the plaintifE for specific 
performance, the plaintiff failed on the ground that he 
should have known of the restrictive covenant and informed 
defendant, and his silence on the subject was equivalent to a 
misrepresentation. Had the defendant been the attack- 
ing party he might have claimed that the proposing grantor 
should grant what was required free from the restriction or 
pay damages. 

If there is an express stipulation for title in a written 
agreement, or in a lease whether valid as such or operating 
as an agreement, this excludes any implication, and the lessor 
is bound whether the tenant has gone into possession or not ; 
but there may be, as we have seen, a clause for compensation, 
and then that will regulate the nature and extent of the 
amends to be made. {Palmer v. Johnson^ supra,) 

If a tenant takes possession under an agreement for a lease, 
or a lease which is inoperative as a lease but construed as an 
agreement, he holds on the same terms and conditions as are 
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contained in the document, just as if a valid lease had been 
granted, if the instrument can be specifically enforced. 
{Wakh V. Lonsdak, 1882, 21 Ch. D. 9; 52 L. J. Ch. 2; 46 
L. T. 858 ; 31 W. E. 109 ; Lowther v. Heaver, 1889, 41 Oh. D. 
248 ; 58 L. J. Ch. 482 ; 60 L. T. 310 ; 37 W. E. 465 ; Strong 
V. Stringer, 1889, 61 L. T. 470.) He would then apparently 
lose his right to claim for any implied covenant for title, but 
not for any express stipulation, unless it was otherwise pro- 
vided, for he is in possession and estopped from disputing 
the title of the person who let him in, other than so far as 
may be agreed. 

In The Gas Light and Coke Co. v. Towse (supra), where a 
tenant in possession under one lease was entitled, by virtue of 
an agreement in that lease, to take up another lease at the 
end of the term, but before the end of the term he discovered 
that the lessor had no title, and sued for and recovered 
damages, it was held that he was not technically in possession 
under the lease to be granted. He had merely an interesse 
termini, and though actually holding the premises in antici- 
pation of that interest becoming a present lease, he was just 
as much out of possession as if he had no connection with 
the premises at all. The distinction, apparently a very fine 
one, is nevertheless free from doubt. 

In Clayson v. Leach (1889, 41 Oh. D. 103), it seems that 
Leach, a leaseholder, believing that her term had thirty years 
to run, agreed in writing with Olayson to grant him a lease 
for twenty-one years, nothing being said about any compen- 
sation for mistakes. Olayson did not investigate the title but 
took an underlease for twenty-one years. In the following 
year he discovered that Leach's term had only fourteen years 
to run, and he claimed compensation. Leach offered to grant 
a fresh lease for the residue of her term less three days. 
Olayson declined this and brought an action for rectification 
of his lease and compensation. Held, affirming the decision 
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of Kekewich, J., that as compensation was claimed for a defect 
in title which Clayson might have discovered before he took 
the lease, and there was no contract as to compensation, he 
was not entitled to any. Besley v. Beaky y supra, was approved 
and held not to be overruled by Palmer v. Johnson (supra), 
where there was an express agreement for compensation. 
The lease contained the usual covenant for quiet enjoyment 
against the acts of the lessor and those claiming imder 
her. 

That an instrument purporting to be a lease but void as a 
lease will be generally taken to be good as an agreement for 
a lease and will support an action for damages is covered by 
authority. {Bond v. JRosling, 1861, 1 B. & S. 371 ; 30 L. J. 
Q. B. 227; 8 Jur. N. S. 78; 4 L. T. 442; 9 W. E. 746.) 
If it is agreed to give possession on a certain day, an action 
cannot be brought for failure to do so. {Di^ury v. Macnamara, 
1855, 5 E. & B. 612 ; 25 L. J. Q. B. 5.) An agreement 
which actually creates a tenancy by reason of not being for 
more than three years from the making thereof will support 
an action for not giving possession — i.e., breach of covenant 
for quiet enjoyment, not breach of covenant for title. {Jinks 
V. Edwards, 1877, 11 Ex. 776 ; Coe v. Clay, 1838, 5 Bing. 
440.) 

If a contract not imder seal for a lease by a corporation has 
been partly performed specific performance may be decreed. 
{Marshall Y, Coiy oration of Queenhorough, 1823, 1 S. & S. 520 ; 
Steevens^ Hospital v. Dyas, 1864, 15 Ir. Ch. 405; Crooks. 
Corporation of Seaford, 6 Ch. 551.) But see Hunt v. Wimble- 
don Local Board {supra). 

With regard to an actual operative lease, as we have seen, 
there can rarely be an implied covenant for title, the remedy 
open to the lessee being simply to sue for breach of covenant 
for quiet enjoyment, if he cannot get possession, but if he has 
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been given possession there is no remedy at all. The point 
has been discussed under the head of quiet enjoyment. 

If a lessor covenants by an instrument imder seal, or 
agrees by an instrument not under seal for a particular title, 
he will obviously be bound, in the event of his covenant or 
agreement being broken, to pay such compensation as may be 
due to the lessee under the particular circumstances. 

If, however, the lessor does not covenant or agree for title 
the question will arise whether, under any circumstances, a 
covenant for title is implied. It is doubtful whether it can 
be under a verbal letting. It may be under a written demise 
operative as an actual lease. There is authority for saying 
that it can be where the lease is under seal and the lessee has 
not taken possession {Mostyn v. West Mostyn Coal Co,y supra) ; 
but there is apparently no substantial reason for saying that 
it can be where the lessee has taken possession. Doubts 
have arisen in the latter case, mainly in consequence of the 
decision in Line v. Stephenson {supra). 

The operative word used for granting the lease was 
" demise." There was no covenant for title, but there was 
a covenant for quiet enjoyment. The Court held that the 
covenant for title, which apparently they thought would have 
been implied from the use of the word "demise," was 
restrained by the express covenant for quiet enjoyment. 
Nokes Case (1599, 4 Eep. 80 b) was referred to in support of 
this proposition. There, the defendant had used the word 
" demise " in the lease, and had covenanted that the lessee 
should enjoy without eviction by the lessor or Snyone claim- 
ing under him, and it was held that the express covenant 
restrained the covenant in law, without, however, any explicit 
statement being made by the Court as to what was the 
covenant in law, whether, indeed, quiet enjoyment or title 
was referred to. The inference sought to be drawn was that 
without any express covenant for quiet enjoyment there 
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would be an implied covenant for title, but with an express 
covenant for quiet enjoyment the implied covenant for quiet 
enjoyment would vanish, a proposition altogether incon- 
sistent with the principle that a person who is let into 
possession cannot dispute the title of the person who let him 
in, except in any of the events presently to be referred to. 
Where, however, possession is not given, we have the case of 
Mostyn v. West Moatyn Coal Co, {supra) to guide us. The 
Court was of opinion that there was authority for saying that 
the word " let " as well as the word " demise " was sufficient 
to raise the implication of a covenant for title, where as in 
that case an express covenant for quiet enjoyment did not 
exist. But defendant, who was sued for rent, had never 
taken possession or paid rent, and the fact that the plaintiff 
had not the power to give what he purported to give formed 
the basis of defendants' defence and counterclaim in which 
he was successful. In order to succeed on breach of implied 
covenant for quiet enjoyment, the inability to give what had 
been contracted for might have been construed into a refusal 
to give, and in order to succeed on breach of any supposed 
implied covenant for title the same inability might have been 
construed as a refusal to grant a valid lease. 

Had the defendants taken possession, they would have 
been estopped from denying the right of the plaintiff to give 
possession, for, as we have seen, a tenant is not permitted 
either in an action of ejectment or trespass, or for rent, to 
dispute the title of his landlord by whom he has been let into 
possession {Delaney v. Fox^ Cook v. Whellock, supra), so long 
as the possession continues either in the original tenant or 
his under-tenant {London 8f N. W. Ry, v. West, supra) , or 
in a person voluntarily let into possession by the tenant {Doe 
V. Mills y supra) y or otherwise claiming imder him {Doe v. 
Austin, supra), A tenant may, however, show that his land- 
lord's title has expired. {Hopecraft v. KeySy supra,) From 
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which it appears that if, when the lessor grants a lease, he 
has no title, the lessee must, whether he remains in possession 
or not, pay rent to him and no other ; but if, when the lessor 
grants, he has some title which subsequently expires, the 
lessee need then pay no more rent to him, even if he does 
remain in possession ; but he cannot claim compensation, 
imless the leeise has provided for it. It is hard to say what 
would have happened if there had been an express covenant 
for quiet enjoyment, but it is conceived tiiat on the broad 
principle of a lease being a sale pro tanto and the lessee not 
being estopped from denying his landlord's title as long tis 
he is not put into possession, the defendants could have con- 
tended that they were entitled' to damages as for breach of 
implied covenant for title. The decision, however, seems to 
have covered both title and quiet enjoyment. 

Carlton v. Bowcock {supra) may be referred to again as 
showing that, on an alleged change of ownership, the tenant 
is not estopped by payment of rent obtained through fraud 
or misrepresentation, and that in the absence of such fraud or 
misrepresentation he can only defeat that title where he is in 
possession by showing that he has only paid rent in igno- 
rance of the true state of title, and that some third person is 
entitled. 

In Baynes v. Lloyd (supra) , we have the opinion of Kay, 
L. J., that the word " demise " in a lease does not of itself 
raise an implied covenant for title. As this is the strongest 
word that can be used, it follows that any other word is 
equally ineffective to raise such a covenant. But inasmuch 
as this was obiter dictum, and the Lord Justice was as likely 
to be wrong here as he has been proved to be wrong in 
saying that the word " demise " was necessary to raise the 
implication of a covenant for quiet enjoyment, we must pray 
aid in the dilemma from some other quarter. The lease did 
not contain the word " demise^" and there was no covenant 
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for quiet enjoyment, and the Court was of opinion that, 
assuming that a covenant for quiet enjoyment or for title 
could be implied, it was limited to the duration of the lessor's 
estate. Lord Eussell had, at the trial, expressed the opinion 
that a covenant for quiet enjoyment was implied, but not a 
covenant for title. 

In Adams v. Oibney {supra) the word " demise " was used 
in the lease. There was no express covenant for quiet enjoy-- 
ment. The term was for fifteen years ; but the lessor, 
himself only a tenant for life, died before the end of that 
period. The lease thereupon came to an end, and the lessee 
was held to have no remedy. Swan v. Strantham (supra) was 
a similar case. In Bandy v. Cartwnght (supra), it was held 
that in a parol demise the law will imply a covenant for 
quiet enjoyment, but not for title. 

In Hart v. Windsor (supra), Parke, B., gave an opinion 
based, as he thought, on Shep. Touch. 272, that the word 
"demise" in a lease under seal or in a simple writing 
imported a covenant for title ; the words used in Shep. Touch. 
(supra) had been, as we have seen, misread by the learned 
judge. 

In Burnett v. Lynch (supra), we have Littledale, J., 
speaking of the word " demise " as impljdng a covenant for 
title. But the question there was simply whether the lessor 
could sue the assignee of the lease for breach of covenant to 
repair. 

In Andrews^ case (supra), we have further confirmation of 
the principle that a " demise " merely raises the implication 
of a covenant for quiet enjoyment and not for title. 

In Jones v. Lavington (supra), it was held that the word 
" let '' did not create an unrestricted covenant for quiet enjoy- 
ment, which would cover lawful interruptions by a person 
claiming imder title paramoimt. The words in Shep. Touch, 
before referred to are applicable to oases where the word 
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"grant'' or "demise" is used, upon which an implied 
covenant for quiet enjoyment is raised where none is ex- 



The warranty of quiet enjoyment in a deed when either of 
those words is used, or in fact any other words, is confined to 
the enjoying of the subject-matter of the demise, from which 
we may gather that there can be no implied warranty of the 
lessor's title in a deed, and d fortiori there cannot be in a 
simple writing or a verbal agreement constituting a letting, 
and unless, as in Mostyn v. West Mostyn Coal Co. {supra), the 
lessee has not taken possession, the tenant cannot make any 
claim, even where the letting is effected by deed. 

Where there is an agreement to assign a lease, or a rever- 
sion to a lease, or part of the thing demised or the reversion, 
the vendor is boimd to assign with the applicable covenants 
prescribed by sect. 7 of the Conveyancing Act, 1881, unless 
he has stipulated to the contrary, and he will have either 
expressly to covenant substantially in the terms given in the 
section or use the apt words mentioned there for the par- 
ticular transaction. The section has been fully discussed 
imder the heading of assignments. If by the agreement it is 
provided that the section shall be excluded, then apt words 
which carry an implication will not be used in the convey- 
ance. Any implied covenant may be varied or extended by 
deed, or made subject to any existing claims or demands 
mentioned. 

In connection with the covenant for title and right to 
convey implied under this section, Davis v. Sabin (1893, 
1 Ch. A. 523) may be referred to, because the implication 
discussed and decided upon there was connected with title as 
well as quiet enjoyment, the two being read in with each 
other in the section. 

It may be well to call attention to the wording of the 
section in reference to the assignment of leases, and also to 
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the provisions made for oases where a person conveys by the 
direction of another, and where a wife and husband convey. 

Investigation of Title. 

In a contract to sell land the vendor may stipulate that 
there shall be no enquiry or requisition, or objection as to 
title ; but more frequently a date is fixed for the commence- 
ment of title, and enquiries and requisitions are allowed as to 
the devolution of the property since then, though they may 
be more or less conditioned or limited. Notwithstanding that 
the purchaser is precluded, or partially precluded, from en- 
quiring into or taking objections as to title, he may refuse to 
complete and bring any action open to him, if he can show as 
a fact that the vendor has no title. 

Similar observations apply to a contract for the sale of a 
reversion to a lease or of the term, or of part of one or the 
other. 

We have seen that by the Conveyancing Act, 1881 (44 & 45 
Vict. c. 41), s. 7, anybody conveying or assigning in the terms 
and subject to the conditions there set forth impliedly cove- 
nants for title or right to convey, and that this does not 
extend to the granting of leases at a rental, but does apply to 
mortgages even when by way of sub-demise. This section, 
as will be remembered, can be contracted out of. For a con- 
veyance or assignment not under the Act, or expressly 
excluded from the Act, there is therefore no implied covenant 
either for title or for quiet enjoyment, except in the case of a 
sub-demise by way of mortgage where, in the event of the 
mortgagee taking possession, he can contend that he is 
entitled to the use of the term free from the interference of 
the mortgagor or any claiming under him, as long as there 
is any money due on the mortgage. 

In agreements to grant leases, it is quite usual for the 
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lessor to stipulate that no enquiry, requisition, or objection 
shall be made to the lessor's title at all. The intending 
lessee is, as we have seen, subject to any infirmities in the 
lessor's title, though he may be precluded by the agreement 
from investigating that title, and, unless he comes within the 
case of Mostyn v. West Mostyn Coal Co, (supra) and the 
principles there laid down, he cannot, after taking his lease, 
complain, unless there is a clause in ^ the contract providing 
for compensation in the event of any defect in title. But as 
long as the lease is not executed, aU objections to title will be 
open to him, if he has discovered any, unless, in the mean- 
while, he has taken possession and the agreement is such as 
to operate as a demise by virtue of Walsh v. Lonsdale (supra). 

But for the provisions of the Vendor and Purchaser Act, 
1874 (37 & 38 Vict. c. 78), a person who had agreed to grant 
a lease would have been bound to make out and verify his 
title in the same way as if he had agreed to seU the fee 
simple {Jones v. Watts, 1889, 43 Ch. D. 574), i,e., the title 
to the lease, which might involve a great expenditure of time 
and money. Indeed, the Act goes further and applies to 
contracts for assignments of leases, but it does not relieve 
from the obligations under sect. 7 of the Conveyancing Act, 
1881, where the assignor conveys or assigns as beneficial 
owner or otherwise by virtue of that section. And it does 
not prevent an intending lessee from showing aliunde that 
title is bad, though by sect. 2 (I) it is provided that " imder 
a contract to grant or assign a term of years, whether derived 
or to be derived out of a freehold or leasehold estate, the 
intended lessee or assign shall not be entitled to call for the 
title to the freehold " ; and by the Conveyancing Act, 
1881 (44 & 45 Vict. c. 41), s. 3, sub-s. 1, a purchaser of 
an underlease is precluded from calling for the title of 
the leasehold reversion. The Act, it has been held, still 
leaves a sub-tenant liable to produce his own lease to his 

s. 8 
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intending lessee {Gosling v. Woolf, 1893, 1 Q. B. 39 ; 41 
W. B. 106), just as a person who oontracts to assign his 
lease is of course bound to produce that lease before comple- 
tion, besides furnishing such title as may be conditioned by 
the Vendor and Purchaser Act or by the contract. The 
statutory restriction against calling for the title of the lessor 
does not relieve the lessee from the constructive notice of 
anything which he could have discovered had he examined 
the title. The position of the lessee is, in fact, generally the 
same as if he had expressly stipulated not to call for title to 
the freehold or leasehold reversion. {Potman v. Harland^ 17 
Ch. D. 363; 60 L. J. Ch. 642.) It may, therefore, be 
imprudent to take a lease without investigating the lessor's 
title. {Vide Clayson v. Leech and Besley v. Besleyj supra) 
Once the lease is taken and the lessee is in possession, he is 
generally bound by all the infirmities of title of his lessor, 
notwithstanding he may have been excluded by statute or 
express condition from investigating it. {Thornwall v. John' 
son, 1881, 50 L. J. Ch. 641 ; 29 W. E. 677; Porter y. Drew, 
1880, 6 0. P. D. 143 ; 49 L. J. 0. P. 482 ; Mogndge v. Clapp, 
[1892] 3 Ch. 382; 40 W. R. 663; Meldeny. Slatei^, 1869, 
L. R. 7 Eq. 623 ; 38 L. J. Ch. 379 ; London, Chatham and 
Dover Ry. Co. v. Bull, 1882, 47 L. T. 413 ; TnUon v. Bankart, 
1887, 66 L. J. Ch. 629; 56 L. T. 306; 36 W. E. 474; 
44 & 46 Vict. c. 39, s. 3.) 

But the Vendor and Purchaser Act wiU not aid a person 
who contracts to grant a lease, or who grants a lease without 
giving possession, whether it is found that he has no power 
to create the term, or, having power, refuses to execute a 
lease. 

Attention may again be called to the cases already referred 
to, with regard to mere restrictions on user of premises, as 
distinguished from actual want of ownership, and the 
tendency not to treat the former as defects in title, for which 
compensation can be claimed apart from agreement. 



Digitized by VjOOQIC 



TITLE. 115 

Under sect. 9, a vendor or pnrohaser of real or leasehold 
estate in England or their representatives respectively may 
obtain the decision of a judge in Chambers in a summary 
way, in respect of any requisitions, or objections, or any 
claim for compensation, or any other question arising out of 
or connected with the contract (not being a question affecting 
the validity of the contract), and the judge shall make such 
order as to him shall seem just, both with regard to the 
subject-matter of dispute and the costs. Similar provisions 
are extended to Ireland. 

Any short point of law or construction arising upon the 
abstract, or upon the purchaser's requisition, or in respect of 
the contract, may be brought before the Court under the 
above enactment, but not questions of controverted facts. 
{In re Popple and Barratt, 1877, 25 W. R. 248.) 

Sect. 1 substitutes in the completion of any contract forty 
years for sixty years as the root of title, subject to any stipu- 
lation to the contrary in the contract; nevertheless earlier 
title than forty years can be required by a purchaser in cases 
where earlier title might have been required before the Act. 

Land appears to include tenements and hereditaments of 
any tenure. 

Forty years' title is, therefore, all that can usually now be 
c&Ued for upon the sale of freehold or copyhold estate, or 
leaseholds for lives or years, subject, however, to the right of 
a purchaser of leaseholds to call for the production of the lease, 
even where it is more than forty years old. 

By sect. 2 it is also provided that statements, and descrip- 
tions of fact, instnmients, Acts of Parliament, or statutory 
declarations twenty years old at the date of the contract, 
shall, imless and except so f ju* as they shall be proved to be 
inaccurate, be taken to be sufficient evidence of the truth of 
such matters and descriptions. 

As a general rule a recital in a deed is not evidence against 

8(2) 
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persons who have not executed the deed {Fort v. Clarke, 1826, 
1 Buss. 601), or though parties have not executed it {Tull v. 
Owen, 1840, 1 T. & C. 192 ; 9 L. J. Ex. 33 ; 4 Jur. 503) ; 
and is not evidence for a party to the deed, though it may he 
against him. {Doe v. Dodd, 1833, 2 Nev. & Man. 838, 845.) 
A recital as to matters of pedigree contained in a deed 
executed hy a memher of the family may sometimes he 
received in evidence after his death. {Welcome v. Upton, 
1840, 6 M. & W. 636 ; Doe v. Davies, 1847, 10 Q. B. 314.) 
A recital in a puhlic Act of Parliament is always evidence of 
the matter recited, however recent its date {R. v. De Beringer, 
1814, 3 M. & S. 67 ; R. v. Suitors, 1816, 4 M. & S. 532) ; 
hut not, as a rule, in a private Act. {Brett v. Beales, 1840, 
M. & M. 421 ; Duke of Beaufort v. Smith, 1849, 4 Ex. 450 ; 
The Shrewsbury Peerage, 1858—60, 7 H. L. C. 1 ; Cowell v. 
Chambers, 1856, 21 Beav. 619.) 

By the Conveyancing Act, 1881 (44 & 45 Yict. c. 41), 
s. 3 (4), where land is held on lease (not including under- 
lease), the purchaser shall assume, unless the contrary appears, 
that the lease was duly granted ; and on production of the 
receipt for the last payment due for rent under the lease hef ore 
the date of actual completion of the purchase he shall assume, 
unless the contrary appears, that all the covenants and provi- 
sions of the lease have heen duly performed and observed up 
to the date of actual completion of the purchase, and (5) where 
land sold is held on underlease, the purchaser shall assume, 
unless the contrary appears, that the underlease and every 
superior lease were duly granted, the production of the last 
receipt for rent due before completion under the underlease 
raising the presumption that all rents and covenants have 
been paid and performed under the underlease and every 
superior lease. 

The sustainable objections that may be taken by an intend- 
ing lessee on a lessor's title will depend on the nature of the 
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agreement to demise, the purposes for wliioh the lease is in- 
tended, the effect of restrictive covenants or of infirmities of 
title whether with or without notice, and other matters that 
may appear in the circumstances of each case. Investigation 
of title, therefore, has only been lightly touched upon. If 
under an agreement for a lease, whatever its terms, the intend- 
ing lessor cannot, or refuses to, comply with any valid requi- 
sition on the part of the intending lessee, or fails to complete or 
make a title, the intending lessee can either sue for damages 
or throw up his contract and recover back his deposit, if any, 
or if it is a question of construction apply for the opinion of 
the Court under sect. 9 of the Vendor and Purchaser Act, 1874. 
With regard to persons agreeing to lease by virtue of a 
power, whether statutory, or instrumental, or both, questions 
may arise as to whether they have contracted in excess of 
power, and, if so, how far intending lessees can bind them or 
recover compensation, or whether an intending lessee can be 
adversely affected by notice that an intending lessor is subject 
to limitations. 
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CHAPTER n. 

DAMAGES FOE BREACH OF COVENANT OR AGREEMENT 
— ^TITLE. 

The rules as to damage are somewhat different from those 
which relate to breach of covenant or agreement for quiet 
enjoyment, and may be gathered from the following cases. 
They apply to agreements to grant or convey a lease or to 
convey the reversion, and they also apply to an agreement 
for part. They likewise apply to the actual conveyances or 
assignments or leases, where the person transferring can be 
made liable in damages. 

As to right to convey, and breach of covenant or stipulation 
in that connection, the principles are substantially the same 
as in respect of title, where it is impossible for grantor 
to convey ; otherwise it may be only the extra cost the 
grantee has been put to before the grantor can perform his 
contract. 

In the Rock Portland Cement Co. v. Wikon (1883, 31 W. R. 
193), it was held that to entitle plaintiff in an action for 
specific performance to recover damages (other than his 
expenses) in respect of a breach of contract by defendant 
misrepresentation by defendant must be pleaded and estab- 
lished. 

In Hamlip v. Padwick (1850, 5 Ex. 622 ; 19 L. J. Ex. 
372), defendant had agreed to demise to the plaintiff, on or 
before the 29th November, 1848, a certain ferry, &c. at a 
certain rent, and agreed within fourteen days from the date 
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thereof to deduce a good title thereto, and the plaintifE had 
agreed to pay him 3,150/. upon having a good title deduced. 
On breach it was held that plaintifE was entitled to recover 
the costs of preparing and entering into the agreement, of 
investigating the title, of endeavouring to procure a good title, 
and also of the grant of the lease, but not the expense of 
raising the 3,150/. or loss of interest, &c. &c. 

In Hodges v. Lord Litchfield (1835, 1 Bing. N. 0. 492), 
where a vendor, from inability to make out a title, fails to 
complete a contract for the sale of an estate, the purchaser 
cannot recover as damages expenses incurred previously to 
entering into the contract ; nor the expenses of a survey of 
the estate ; nor the expense of a conveyance drawn in antici- 
pation of a completion of the purchase ; nor the extra cost of 
a Chancery suit touching the purchase, in which the vendor 
is defeated; nor losses sustained by the purchaser in the 
re-sale of stock prepared for the estate. But he is entitled to 
recover the expense of comparing deeds, of searching for 
judgments, and of journeys for that purpose; and interest 
on his deposit money. 

In Jenkins v. Jones {supra), a case of vendor and purchaser, 
where the vendor had covenanted for title, and for quiet 
enjoyment in the usual terms, the plaintifE, who was the 
purchaser, was held entitled to recover on eviction by the 
trustee in bankruptcy of the vendor 500/., the amount he 
had paid for the property. 

Merceron v. Dowson (1826, 5 B. & C. 479), was an action 
in covenant against the defendant as alleged assignee of an 
indenture of lease. The defendant pleaded in hox that for 
one period he was possessed of one-sixth of the premises as 
tenant in common with three others, and for another period 
of one-third as tenant in common with three others, and that 
no more or greater interest ever came to him by assignment. 
Held, that the plea was bad in substance, as it could not be 
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a bar to the whole action ; that it was bad in form also, as it 
merely confessed that defendant had possession of part of the 
premises, and not that he was assignee. Semble, that the 
defendant should have pleaded in abatement, and should 
have shown how the other persons became tenants in common 
with him. 

In Ungell v. Fitch (1869, L. E. 4 Q. B. 669 ; 38 L. J. 
Q. B. 304), it appears that the defendants, mortgagees of a 
leasehold house with power of sale, sold it by auction to the 
plaintiff, the particulars of sale stating that possession would 
be given on completion of the purchase. The plaintiff soon 
after contracted for a re-sale at 105/. profit. On investigation 
of title it proved satisfactory, but plaintiff required possession 
before completing the purchase, and the mortgagor was in 
possession, and defendants, though in the position to eject 
him, would not do so. Held, that plaintiff was entitled to 
recover not only his deposit and the expenses of investi- 
gating title, but also damages 105/. for loss of his bargain, 
the breach of contract arising not from defendants' iuability 
to show title, but from their failure to secure possession. 
Kelly, C. P., quoted what the Lord Chief Justice said in 
another case : " There is no obvious difference between the 
case of a man who, being in possession and the undoubted 
owner of real property, is unable to make out a marketable 
title, and that of one who, not being owner but having only 
a contract to purchase real estate, takes upon himself to sell it 
to another as his own, and as if the title were his to convey. 
The diflBculty of making out a title which exists in the one 
case and forms the foundation of the rule, and the justifica- 
tion of the departure from the ordinary principle, is wholly 
wanting in the other. It is upon this distinction as appears 
to us that the Court of King's Bench proceeded in Hopkins y. 
Grazebrook. . . ." It merely comes to this, that a man who 
undertakes to sell what he has not secured the command of 
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has only himself to blame, and is not protected by a rule 
which has reference solely to the diflBculty in making out title. 

The matter is put on its true footing by Parke, B., in 
RoUnson v. Barman (1848, 1 Ex. 845; 18 L. J. Ex. 202), 
where precisely the same point having arisen, the Court, 
without hesitation, adopted the principle of Hopkins v. Graze- 
brook, Parke, B., there says " the rule of the conmion law 
is that, where a party sustains a loss by breach of contract, 
he is, so far as money can do it, to be placed in the same 
situation with respect to damages as if the contract had been 
performed." 

In Bain v. FothergiU (1874, L. E. 7 H. L. 158; 43 
L. J. Ex. 243), it was held that, if one contracts to sell real 
estate and is unable to complete for want of title, whether he 
is aware of the defect at the time of entering into the contract 
and does not disclose it, or not, and even if he never had title 
or possession, or any right to possession, yet in the absence 
of fraud the intending purchaser cannot, in an action for 
breach of the contract, recover damages beyond his deposit 
with interest and costs, those being the expenses he had been 
subjected to. He could also have recovered any deposit or 
premium paid. {Roper v. Coombes, 1827, 6 B. & C. 534; 
Wright V. Colls, 1849, 18 C. B. 120 ; 19 L. J. 0. P. 60.) 

In Rowe v. School Board for London (1887, 37 Oh. D. 619 ; 
67 L. J. Ch. 179), tried before Kekewich, J., a purchaser of 
a piece of land agreed, as part of the consideration, to grant 
within a given time to the vendor a right of way, and to 
make a road with sewers leading to other land belonging to 
the vendor. The purchaser was unable to grant the right of 
way or to make the road and sewers until long after the time 
fixed, and the vendor brought an action for specific perform- 
ance and for damages, as the other land had remained unpro- 
ductive till the road was made. Held, that judgment for 
specific performance with costs must be given, but no 
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damages, as the contract was for sale of real estate, there 
being no distinction between a contract to grant a right of 
way and make a road and sewers and a contract to sell real 
estate. 

In Jaques v. Millar (1877, 6 Ch. D. 153 ; 47 L. J. Ch. 544 ; 
37 L. T. 151 ; 25 W. R. 846), an agreement to let for a 
term did not specify the date of commencement of term. 
Held, that there was a valid agreement to let for a term 
commencing from the date of the agreement. But by 
Wesley v. Walker (1878, 26 W. R. 368), if the rent is made 
payable from a certain date, the term may be inferred to 
commence from that date. 

By Royal Bristol^ 8fc. Building Society v. Bomash (1887, 
35 Oh. D. 390 ; 56 L. J. Oh. 840), where there had been an 
agreement for sale of certain premises, and the purchase was 
to be completed on a day named, but the vendor was not 
able to give possession on that day, the purchaser was held 
entitled to compensation for the loss of a tenant who had 
agreed to rent, but refused to carry out his contract on 
account of delay. 

Bowe V. School Board for London (supra) y and the deci- 
sion in Bain v. Fothergill {supra) ^ that upon a contract for the 
sale and purchase of real estate, if the vendor without fraud 
is incapable of making a good title, the proposing purchaser 
is not entitled to recover damages for loss in respect of his 
bargain, are as applicable to a contract to grant a right of 
way as to a contract for a sale of land. 

By Roper v. Coombs {supra) ^ if a person agrees to grant a 
lease, and has no title at the time the lease ought to be 
granted, he is liable in damages. 

In Norton v. Heron (1825, Ry. & M. 229 ; 1 0. & P. 648), 
it was held that, if in the body of an agreement or a lease it 
appears that the agent was to be responsible for the fulfilment 
of the contract, the fact that he expressly makes it " for and 
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on behalf of " or as " agent for " another will not discharge 
him from personal liability. 

By Eeech v. Hall (1778, 1 Dougl. 21) and Purm v. Rayer 
(1821, 9 Price, 488), a person who has contracted for a lease 
is, in the absence of statutory restriction or agreement, 
entitled to call upon the lessor for an inspection of his title. 

Stipulations may be made for title and damages may be 
fixed for breach as in the case of covenants or agreements for 
quiet enjoyment. 

In Bond v. Boaling (1861, 1 B. & S. 371 ; 30 L. J. Q. B. 
227), a lease inoperative under the Statute of Frauds, as not 
being under seal when so required, will be construed as an 
agreement for a lease until possession, and then {Walsh v. 
Lomdale, supra) the tenant will hold as if under the lease 
that would have been granted, if agreement is capable of 
specific performance. 

In Drurp v. Macnamara (1855, 5 E. & B. 612 ; 25 L. J. 
Q. B. 5), there was an agreement to take a lease of premises 
" from the 29th September next " for eight years. It was 
held no letting, and no agreement to give possession, and 
therefore no breach that defendant did not give possession on 
the day named. 

By Jinks v. Edwards (1856, 11 Ex. 775), however, a person 
who actually lets premises must give possession, and this was 
so held in Coe v. Clay (1829, 5 Bing. 440). 

In Ford v. Tiley (1827, 6 B. & C. 325), an intending 
lessor, who by his own conduct has debarred himself from 
granting a lease at an agreed future day, is considered as 
having committed a breach of his agreement, and is liable to 
be sued before that day arrives. Vide^ also. Lovelock v. 
Franklyn (1846, 8 Q. B. 371 ; 15 L. J. Q. B. 146). 

In Wright v. Colls (1849, 8 C. B. 150 ; 19 L. J. C. P. 60 ; 
13 Jur. 1056) it was decided that an intending lessee can 
recover back a sum of money paid as premium. 
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In Day v. Singleton (1899, 2 Ch. 320), a vendor had agreed 
with a purchaser for the sale of a leasehold hotel suhject to 
the consent of the lessor heing obtained to the assignment of 
the lease, and the purchaser paid a deposit on his purchase- 
money. The vendor died without having completed his 
contract, and the purchaser then brought an action against 
his legal personal representatives for specific performance. 
The defendant, being desirous of freeing the vendor's estate 
from the action, induced the lessor to refuse his consent to 
the assignment, which the lessor accordingly did, and the 
purchaser thus lost his bargain. Thereupon he amended his 
action by claiming damages and return of deposit. Held, 
that he was entitled not only to return of his deposit, with 
interest and costs of investigating title, but also to damages 
for loss of his bargain. 

In Bain v. Fothergill (1874, L. E. 7 H. L. 158 ; 43 L. J. 
Ex. 243 ; 31 L. T. 387 ; 23 W. R. 261), it was held that if 
the vendor refuses to complete and can complete the proper 
remedy is an action for specific performance. 

In Foster v. Wheeler (1888, 38 Ch. D. 130 ; 57 L. J. Ch. 
871), which was an appeal from the decision of Kekewich, J., 
who had found for the plaintiff, it appeared that in April, 
1886, plaintiff, who was in occupation of a house as tenant 
under Dr. Ord, negotiated with defendant. Miss Wheeler, 
for her to take the house. On the 9th April, 1886, agreement 
in writing between plaintiff and defendant was entered into. 
Clause 1 was as follows: "Within seven days from date 
hereof Miss Wheeler is to enter into a binding agreement 
with Dr. Ord, the lessor, of Queen's Eoad, Clapham Park, for 
a lease by Dr. Ord of the premises at a rental of 140/. per 
annum for such term (to commence from 24th June next) 
and subject to such covenant as Dr. Ord shall approve, and 
Miss Wheeler shall accept and take up such lease when ready 
and execute a counterpart thereof." 
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Both parties had reason to believe that Dr. Ord would 
accept defendant as a tenant, and that the plaintiflE was 
willing to facilitate the change of tenancy, and vacated pos- 
session. The defendant refused to complete. Verdict for 
plaintiff subject to enquiry as to damages. Upheld on 
appeal. Further clauses of the agreement were referred to. 
No. 2. Upon such lease being granted, or immediately 
preceding the same, Mr. Foster was to request Dr. Ord and 
Miss Wheeler to execute a surrender to Dr. Ord of the 
present lease of the premises. No. 3 provided for notice 
being given by Miss Wheeler to take tenant's fixtures. No. 4. 
Upon fulfilment of provisions on her behalf contained in 
Clause 1, and upon payment of agreed price of the fixtures, 
and 16/. 5s., amount of apportioned rent. Miss Wheeler was 
entitled to possession. Lindley, L. J., said he knew of no 
class of agreement more dangerous than those drawn up, as 
this was, by estate agents, uncertain what Miss Wheeler 
had contracted to do. But vagueness might be material if 
considering a case for specific performance. Here it was not. 
The contention that plaintiff could only recover nominal 
damages would not stand. She was entitled to such damages 
as she had been subjected to. 

The observations with regard to damages agreed, and 
whether liquidated or a penalty, at the end of the section on 
damages for breach of covenant for quiet enjoyment may be 
repeated here. In the event of any question arising in this 
connection the decided cases must be looked at. 
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CHAPTER in. 

STATUTES OP LIMITATION. 

By 3 & 4 Will. 4, c. 42, all actions upon an express coven- 
ant must be brought within twenty years from the time 
when the cause of action accrued, or within twenty years 
from the last acknowledgment in writing given by the person 
liable or his agent lawfully authorized, or within twenty 
years from the last payment on account of principal or 
interest, provided, however, that where the person entitled to 
claim W6W at the time the cause of action accrued under 
twenty-one, feme covert^ non compos mentis^ imprisoned, or 
beyond seas, the twenty years shall begin to run when the 
disability ceased. And where a person who is liable is abroad 
or beyond seas at the time when the cause of action accrued, 
then ttie person entitled to claim shall have six years from 
the time when the disability ceases. The disabilities of 
" imprisonment " and " beyond seas " in respect of a plain- 
tiff were abolished by the Mercantile Law Amendment Act, 
1856 (19 & 20 Vict. c. 97). 

By 21 Jac. 1, c. 16, all actions for breach of implied cove- 
nants for title or quiet enjoyment, or on simple contracts in 
writing, must be brought within six years from the time 
when the cause of action accrued, unless the person entitled is 
under any of the disabilities mentioned in 3 & 4 Will. 4, 
c. 42, those of imprisonment and absence beyond seas being 
abolished as in the former instance. 
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By 4 & 6 Anne, c. 3, it is provided that, where a person who 
is liable is abroad or beyond seas at the time the cause of action 
accrued, then the person entitled to claim shall have six 
years from the time when the disability ceased. 

By 3 & 4 Will. 4, c. 42, no part of the United Kingdom 
of Great Britain and Ireland, nor the islands of Man, 
Ghiemsey, Jersey, Alderney and Sark, nor any islands 
adjacent to any of them, are beyond seas. 

By 9 Geo. 4, c. 14, it was enacted that a fresh statutory 
period of six years began to run under the statute of James, 
whenever an acknowledgment was given in writing by the 
person liable or his agent lawfully authorized, and by the 
common law payment on account of any principal or interest 
under any claim has been held to have the like effect. 

For breach of covenant or agreement for title the time will 
begin to run directly the person liable has made the contract ; 
for breach of covenant or agreement for quiet enjoyment it 
will not begin till the actual eviction, interference, or other 
disturbance. 

There is a large body of case law on the questions of what 
is sufficient acknowledgment in writing, or part payment, 
how joint debtors or tortfeasors are dealt with, and other 
matters which can be consulted where any real difficulty 
arises. 

By the Prescription Act (2 & 3 Will. 4, c. 71), provision is 
made for giving an indefeasible title to commons, lights, 
ways, &c. by persons having uninterrupted adverse enjoyment 
for certain periods. 

A possessory title may be obtained to land by adverse 
possession for the period prescribed by the Statute of Limita- 
tions, 1874 (37 & 38 Yict. c. 57, amending 3 & 4 WiU. 4, 
c. 27), but, as we have seen, this does not confer on any 
adverse holder any privity of contract. 

The statute may be arrested by an acknowledgment in 
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writing signed by the person in possession given to the person 
entitled or his agent. 

In oases coming under the statutes 3 & 4 WUl. 4, c. 42, 
and 37 & 38 Yict. c. 57, once the period has run out without 
acknowledgment, or payment where operative, no subsequent 
acknowledgment or payment can revive the claim. But an 
acknowledgment or payment within time starts a fresh period. 
Under the statute of James, an acknowledgment or payment 
may be given and be ejBEectual after the statutory period has 
elapsed. 
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AOOrDENTAL FIEB, 6. 

ACKNOWLEDGMENT, AOQUIESCENOE, AOOEPTANOE. 
See Ati'ornment. 
of married woman, 49. 

ACTION. See Damages ; Breach of Covenant ; Title. 
for apportiomnent, 70 — 77. 

ACTS IN DEEOGATION OF GRANT, 82—89. 
maxim and early case, 82, 83. 
how affected by Prescription Act, 83. 
where no reservation, 83, 84. 
where lessor could not by Hcence interfere with the enjoyment 

of previous licence granted, 84. 
two general rules — 

1. on grant by owner of tenement, of part of tenement as 

then used and enjoyed, 85. 

2. except as before mentioned, and subject to exceptions 

to this rule, no implied reservation of easements, 87. 

exceptions to second rule, 85, 87, 88. 

except in case of light tenant cannot, as against his landlord, 
acquire an easement by prescription, 88. 

general words included in lease of land by virtue of Convey- 
ancing Act, 1881. ..88, 89. 

reservation and exception often used in respect of that which 
is neither, but a re-grant, 89. 

exceptions and reservations subject to same law as for quiet 
enjoyment and title, 89. 

ADMINISTRATOE. See Lease. 

ADMINISTEATOE OF CONVICT. See Lease. 

AGENTS. See Lease. 

s. 9 
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AGEEEMENT. See What will amount to Covenants ob 

Agreements. 
for quiet enjoyment is in writing, 1. And see Quebt 

Enjoyment. 
for title is in writing, 98. And see Title. 
in nature of covenant, 79 — 82. 
to grant a lease, when, must be in writing, 98. 
may be for incorporeal hereditaments, or rights, privileges or 

profits, 24. 
operating as lease, when, must be under seal, 99. 
void lease sometimes operates as agreement for, 99, 106, 123. 
taking possession under agreement or void lease, effect, 75, 

105, 123. 
to give possession on a future day, 99, 100. 
to grant a lease means a valid lease, 24, 100, 101. 
but not necessarily without restrictions, 22, 101, 102, 108. 

ALIEN. See Lease. 

ALIENATION. See Assignment. 

ALLOTMENTS, letting of, 53. 

APPOETIONMENT OF EENT, COVENANTS, AND CONDI- 
TIONS, 70—78. 

AEOHBISHOP. See Lease. 

ASSIGNEE. See Assignment, 34--78. 

acceptance of, as tenant or as landlord where demise by parol, 

57, And see Attoenment. 
not necessary where demise under seal, 57. 

benefit and obligation of covenants running with the land, 

57. 
and the reversion, 58. 
of lease, when subject to restrictive covenants, 22, 101, 102, 

103, 104, 114. 
may maintain action on covenant running with land or rever- 
sion, 58, 59. 
may maintain action for use and occupation where it does not 

so run, and there has been no attornment, 68, 69, 70. 
of lease or reversion of lease not under seal, position until 

attornment, 59, 64. 
of reversion as to part, 71 — 76. 
of lease as to part, 71 — 76. 
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ASSIGNMENT, 34—78. 

by deed inter partes, 36. 

by operation of law, 36. 

result on death, bankruptcy, execution, compulsory acquisi- 
tion, 36, 37, 38. 

devolution by virtue of deeds, wills or statutes, 41. 

where interest acquired under Statute of Limitations, 39, 
40, 41. 

implied covenants on. Under Conveyancing Act, 1881... 35, 36. 
illustration of scope against trustee conveying as such, 36. 

no implied covenants at common law, 34. 

except by the use of certain words in some cases, 35. 

requires consideration of who may grant or take leases, 
48—55. 

necessary to create relationship of landlord and tenant between 
fresh parties, 39. 

covenants running with land and reversion, position of parol 
demises, use and occupation, apportionment, 57 — 78. 

ASSIGNOE. See Assignee; Assignment, and generally. 

ATTOENMENT, 

the acceptance of a fresh relationship on assignment in whole 
or in part of reversion or subject-matter of parol demise, 
usually though not necessarily effected by payment and 
acceptance of rent as rent. See under Assignment, 57, 
64—67, 74—77. 

BANKRUPTCY. See Assignment. 

where bankruptcy of lessee held no bar to action for rent, 61. 

effect of, 36, 38. 

power of trustee under, 38. 

disclaimer, 38. 

liability on, 38. 

BENEFICIAL OWNEE, conveying as, 35. 

BISHOPS. See Lease, who may grant and take. 

BEEACH OF COVENANT OE AGEEEMENT. See Quiet 
Enjoyment AND Bbeaoh ; Title and Bbeaoh. 

CHUECHWAEDENS. See Lease. 

COMMITTEE OF LUNATIC. See Lease. 
conveying as, 36. 

9(2) 
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COMMON, TENANTS IN. See Lease. 

COMPENSATION. See Damages. 

COMPULSOEY PUEOHASE OF LANDS. See Assignment. 

CONDITION, 

when running with land or reversion, 60. 

when apportionable, 78. 

when a covenant or agreement, and when not, 79, 80. 

CONFIEMATION OF LEASES, 

where granted in excess of power, 44. 
by infants on arriving at full age, 48. 

CONTRACT. See Aqbeement. 

CONVEYANCING ACT, 1881.. .36, 45, 51, 52, 77, 78, 88, 112, 
113, 116. 

CONVICT. See Lease. 

COPARCENERS. See Lease. 

COPYHOLD TENANTS. See Lease. 

COPYHOLDER. See Lease. 

CORPORATIONS. See Lease. 

CORPOREAL HEREDITAMENTS, 

leases of, covenants and agreements respecting, and generally, 
see under various headings. 

COUNTERCLAIM, for damages, where set up, 20. 

COVENANTS. See Quiet Enjoyment; Title; What abe 
Covenants and Agreements in the Nature of Cove- 
nants; Damages for Breach of Quiet Enjoyment; 
Damages for Breach of Covenant for Title ; Ajssign- 

MENT. 

for quiet enjoyment not conditional on payment of rent or per- 
formance of lessee's covenants or conditions, 2. 
express, excludes implied, 16. 
for quiet enjoyment or for title run with the land, 58. 

CROWN. See Lease, 



Digitized by VjOOQIC 



GENERAL INDEX. 133 

DAMAGES, 

for breach of quiet enjoyment, 90 — 95. 

measure of damages, 90, 91. 
for breach of title, 118—125. 

apply to agreements to grant or convey a lease or reversion 
or part, and also to the conveyance or assignment of 
leases, 118. 
as to right to convey, principles substantially same as for 
title, 118. 

DEATH. See Assignmeih?. 

DEED, 

what leases must be by, 99. 

assignment of reversion or of subject-matter in whole or in 
part must be by, 36. 

DEMISE. See Lease, and various titles. 

effect of word '* demise," *• let," or other equivalent expression. 
See Quiet Enjoyment ; Title. 

DEROGATION OF GRANT. See Acts in, 82—89. 

DOUBTS, how they arose, 13, 14. 

DURESS. See Lease. 

DISCLAIMER, by trustee in bankruptcy, 38. 

EASEMENTS. See under Acts in Derogation of Grant. 

EOOLESIASTIOAL CORPORATIONS. See Lease. 

ESTOPPEL, 

of tenant from denying lessor's title, 23. 
allows proof of expiration of title, 23. 

or want of title in certain cases, 23. 
does not arise when interest acquired under Statute of Limita- 
tions, 39, 41. 
or where tenant has not taken possession or paid rent, 19, 20, 23. 

EVICTION from whole or part, 

suspends rent but does not relieve tenant from other obliga- 
tions, 13. 
by title paramount, 2, 5, 6. 
by lessor or servants or agents, 2, 3, 4. 
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'EYICmOm— continued. 

by those claimiug imder lessor, 4. 
by others, 11, 12. 

EXCEPTIONS AND EESEEVATIONS. See Quiet Enjoyment. 

EXECUTOE. See Lease. 

EXPEE8S COVENANT OE AGEEEMENT excludes impUed 
covenant, 16. 

FEE SIMPLE. See Lease. 

FELONS. See Convict ; Lease. 

FEME COVERT. See Marktet) Woman; Lease. 

FEEEY, may be demised. See Inoorpoeeal Hereditaments. 

FIRE, landlord not liable for accidental, 6. 

FISHEEY, may be demised, 25. 

FISHING, 8. 

FITNESS for purpose intended, 32, 33. 

FLATS, 27—33. 

FRANCHISE, may be demised. See Incorporeal Heredita- 
ments. 

FRAUDS, STATUTE OF, 
provisions as to leases, 99. 

agreements for leases, 98. 
assignments, 36. 

FURNISHED PREMISES. See Fitness. ^ 

GAME, 8, 9, 10, 67, 89. 

GENERAL WORDS in parcels implied by Conveyancing Act, 
88, 89. 

GOVERNMENT DEPARTMENT. See Lease. 

GUARDIANS. See Lease. 
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HABITATION. See Fitness. 

HERBAGE, right of, may be demised. See Inoorporbal 
Hereditaments. 

HEREDITAMENTS, 

incorporeal, may be demised, 24. 

or be the subject of exceptions or reservations, 24. 

HOUSING OF THE WORKING CLASSES ACT, 1890, 
implies condition of fitness for use, 32, 
parties may contract out of, 32. 

IDIOT. See Lease. 

ILLEGAL PURPOSES, lease for, 30, 31. 

IMMORAL PURPOSES, premises carried on for, 28, 30. 

IMPLIED ALWAYS, where no express covenant or agreement, 13. 

IMPLIED COVENANT, 

for quiet enjoyment, where in a deed there is no express cove- 
nant or in an agreement no written stipulation, 59. 
for title, where in an agreement to lease none expressed, 97, 
106, 123. 

INCORPOREAL HEEEDITAMENTS, 

subject mainly to same rules as for land whether demised or 

reserved, 24, 67. 
lease must be by deed, 24, 67. 
action for use and occupation lies lor enjoyment of, 69, 70. 

INFANTS. See Lease. 

INTEEESSE TERMINI, 5. 

INTOXICATED PERSONS. See Lease. 

INVESTIGATION OF TITLE. See Title and LsrvBSTiaATiON. 

JOINT TENANTS. See Lease. 
JUDGMENT CBEDITOE. See Lease. 
JUDGMENT DEBTOE. See Lease. 
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KING'S ELDEST SON. See Lease. 

LAND, meaning of, in leajses, 24. 

LAND TRANSFER ACT, 37, 38. 

LANDLORD. See Lessor; Quiet Enjoyment; Title. 

LEASE, 

who may grant and accept, 42—55. 

covenant or agreement for quiet enjoyment or title, 1—33. See 

Quiet Enjoyment. 
title and investigation, 99—112. 

wliat will amount to covenants and agreements, 79 — 81. 
damages, 90—95, 111—125. 
corporations, companies, persons acting under settlement or 

statutory powers, comparisons, 55, 56, 57. 

LESSEE AND LESSOR. See Quiet Enjoyment; Title. 

LETTING, what wiU form a, 13. 

LICENCE, 25, 26. 

LIGHTS, rights in respect of, 83, 84, 88. 

LIMITATIONS, STATUTES OF, 126—128. 

LIQUIDATED DAMAGES AND PENALTY, 95, 125. 

LODGINGS, use and occupation for, 70. 

LORDS OF MANORS. See Lease. 

LUNATIC. See Lease. 

MANORS, lords of. See Lease. 

MARRIED WOMEN. See Lease. 

MEASURE OF DAMAGES. See Damages. 

MIDDLESEX AND OTHER REGISTRY ACTS, referred to, 33. 

MINERALS, demise or licence of, 25, 26. 

MINES, demise or licences of, 25, 26. 
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MOETGAGEE AND MOETGAGOE. See Lease; AssiaNMENT. 
conveying as, 36. 

MOETMAIN. See Lease. 

MUNICIPAL AUTHOEITIES. See Lease. 

NECESSITY, way of, 86. 

NON COMPOS. See Lease. 

NOTICE of infirmity of lessor's title, 103, 104. 

NUISANCE, 26, 27. 

OCCUPATION, use and, 68, 69, 70. 

PAEAMOUNT TITLE, EVICTION, 2-6, 11—13. 

PAECELS. See General Words. 

PAEISH OFFICEES. See Lease. 

PAEOL DEMISE, 

does not run with land or reversion, 69. 

reservations or exceptions may be in a valid parol demise, 89. 

PAETIES to grant or accept leases, 48—55. 

PAET PEEFOEMANCE, 98. 

PENALTY AND LIQUIDATED DAMAGES, 95, 125. 

PEESONAL EEPEESENTATIYE, conveying as, 36, 37. And 
see Conveyancing, Settled Estates, and Settled Land 
ACTS, and Land Transfer Act. 

POSSESSION, lessor's obHgation to give, 123. 

POWEES, 

leases under, 41. 

defective execution of, remedied, 46. 

PBIYILEGES, profits and rights, leasing, or reservation of, 24. 

PEOFIT 2 FBENDRE, 25. 
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PEOVISO, when a covenant or agreement, 79, 80. 
PUBLIC DEPAETMENTS. See Lease. 
PUEOHASEE, lessee a, pro tanto, 23. 



QUIET ENJOYMENT, 1—33. And see Acts in Dbeoqation op 
Gkant, 82—89. 

covenant (express or implied) or agreement for, defined, 1. 

implied always excluded by an express covenant or a written 
agreement, 1, 16. 

an express covenant or a written agreement is usually same 
purport as implied, 2, 7. 
as to winch see Merrill v. Frames 2 ; Spencer y, Marriott, 6. 

acts of lessor, his authorized servants or agents, or anyone 
lawfully claiming under him, substantially interfering with 
lessee's or assignee's possession, or use and enjoyment of 
property demised (or reserved or excepted, 1 ; or licensed to 
be used, 25, 26), is a breach in respect of an ordinary cove- 
nant or agreement or an implied covenant, 2, 21. 

but generally the acts of lessor, servants or agents must be in 
assertion of some right, and not a mere trespass, 10. 

breaches by covenantor, his servants or agents, 2 — 4. 

what are not breaches, 5, 6. 

examples of acts by those not claiming under the lessor, and 
for which he will not be liable, 2, 6 — 10. 

express covenants and agreements generally, and implied 
covenants always confined to lawful acts of those other than 
lessor claiming, 11, 12. 

covenants or agreements beyond the usual form, 12. 

breach does not discharge tenant from his covenants and 
agreements, 13. 

covenant always implied where no express covenant or agree- 
ment, 13. 

implied covenants, how limited, 14, 15, 18, 20. 
except in a lease for life, 17, 18. 

words sufficient to explain intention, 13. 

incorporeal hereditaments, rights, privileges and profits, capable 
of being subjects of demise, or reservation, or exception, or 
licence, 1, 8, 9, 10, 24, 25, 26. 

the law will imply in any lease a covenant for quiet enjoy- 
ment but not for title, 15, 17 — 24. 

acts of omission apart from negHgence, 27. 
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QUIET ENJOYMENT— cow^mwei. 
nuisance, 26, 27. 

interfering with particular mode of enjoyment, 16. 
restrictive covenants, 6 — 8, 16, 18, 22. 
lease for life, there is an implied warranty against all men, 

whether a warranty in the instrument or not, 17, 18. 
cases discussed, 13 — 27. 

EECEIVEE. See Lease. 

EECITAL, when a covenant or agreement, 79. 

EEOISTBATION, 33, 35. 

BEMATNDEBMAN. See Lease. 

where acts of, will operate as a new grant, 47. 
where they will create a yearly tenancy, 42. 

EEMEDIES for breach of covenant for quiet enjoyment or title. 
See under those headings. 

EESEEVATIONS AND EXCEPTIONS. See Quiet Enjoyment. 

EESTEICTIVE COVENANTS, 6, 101, 102, 103, 104, 114. 

EEYEESION. See Lease. 

covenants running with, 57, 68. 

EEYEESIONEE. See Lease. 

where acts of, will create a yearly tenancy, 42. 

EIGHTS, privileges and profits, may be leased, or reserved, 24. 

SCHEME, acting contrary to. See Flats, 27. 

SETTLED ESTATES ACT, 36, 47, 49, 54. 

SETTLED LAND ACTS, 47, 49, 55, 56. 

SETTLOE, conveying as, 35. 

SEVEEANCE AND APPOETIONMENT, 71—78. 

SHOOTING, 8, 9, 10. 

use and occupation for, 70. 

SMALL HOLDINGS, 53. 

SPECIFIC PEEFOEMANCE, 98, 106, 124. 

SPOETING. See Game. 
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STATUTE OF FEAUDS, 

proyisioiis as to agreements, 98. 
assignments, 36. 
leases, 99. 

STIPULATION. See Agebbment. 



TAIL, TENANT IN. See Lbasb. 

as to issue in, affirming void lease of tenant in tail, 43. 

TENANCY. See various headings. 

TENANTS* COMPENSATION, 53. 

TENANT FOE LIFE, and those having the powers of tenant for 
life. See Lease. 

TENANT IN COMMON. See Lease. 

TIMBEE, when landlord cutting, not breach of covenant, 25. 

TITLE AND INVESTIGATION OF TITLE, 97-117. 

covenant or agreement for, and how it differs from that for 
quiet enjoyment, and when questions frequently arise, 
97, 98. 
an agreement for a lease must be in writing, 98. 

may set forth terms upon which given, but once granted 
and lessee put into possession, he must take risk of 
defective title, unless otherwise contracted for, 98. 
a stipulation for compensation being sustainable, 98. 
imder agreements for leases are included inoperative leases in 

writicg, 99. 
and covenant for title but not for quiet enjoyment is implied, 99. 
an inoperative demise, however, must be such as is not invalid 

at law, 99. 
agreements to let, 100, 101. 
express covenant or agreement for title excludes implication, 

104. 
tenant taking possession under an agreement, 105. 
construed as an agreement for a lease, he holds upon the same 
terms as are in document if it is capable of being specifically 
enforced, 105. 
specific performance, 98, 106, 124. 
discussion of cases, 106 — 112. 
investigation of title, stipulations as to, 112, 113. 
mere restriction on user of premises not generally defect in 
title, 114. 
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TITLE AND LNTVESTIGATION OF mTLE-^ontinued. 

decision m a summary way on certain questions on contracts, 

115. 
periods for wliich title must be shown under the Vendor and 

Purchaser Act, 1874, unless stipulated to the contrary, 115. 
recitals, 116. 

TEUSTEE. See Lease. 
conveying as such, 36. 
public trustee and powers, 50, 51. 
judicial trustee, 51. 



UNDEE AN OEDEE OF THE OOUET, conveying, 36. 
UNDEELEASE. See Lease. 
UNIVEESITIES. See Lease. 
UNSOUND MIND, persons of. See Lease. 
USE AND OCCUPATION, claim for, 68, 69, 70. 
USEE OF PEEMISES. See Eestriottvb Covenants. 

VEINS AND MINEEALS, use and occupation for, 70. 
VENDOE AND PUECHASEE ACT, 113, 114, 115, 117. 

WAEEANTY as to availability or fitness, 32. 

WATEECOUESE may be leased. See Incorporeal Heredita- 
ments. 
claim for use and occupation, 69. 

WAY OF NECESSITY, 85. 

WAY, EIGHT OF, may be demised. See Incorporal Here- 
ditaments. 

WHAT WILL AMOUNT TO COVENANTS OE AOEEE- 
MENTS IN THE NATUEE OF COVENANTS, 79, 80, 81. 

WOODS AND FOEESTS, COMMISSIONEES OF. See Lease. 
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WORDS, effect of. See OowTTSYAifonfQ Act; Quiet Enjoy- 
ment. 
" bargain and sell " and ** grant," 35. 

WRITTEN AGREEMENT. See Agreement. 



YEARLY TENANCY, 

where created by a person entering under a lease from a cor- 
poration wbich should have been under seal, 47. 
where reversioner created such tenancy by accepting rent, 42. 



THE END. 



PBINTBD BT 0. 7. BOWOBTH, 88, I'BTTBB LANE, E.G. 
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